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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
 the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
 every Marshalled List of amendments from Stages 2 and 3; 
 every Groupings list from Stages 2 and 3; 
 the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
 the Official Report of Stage 2 committee consideration; 
 the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 
 Introduction, followed by publication of the Bill and its accompanying documents; 
 Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  



  

 

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The Bill was a Member’s Bill. The Parliament’s Standing Orders provide, among 
other things, for members to consult on a draft proposal for a Bill (or to provide 
reasons why such consultation is not necessary) prior to submitting a final proposal. 
The final proposal also needs to obtain the support of at least 18 members, drawn 
from at least half of the parties or groups represented on the Parliamentary Bureau. 
In addition to the requirement for significant cross-party support, a Bill cannot be 
introduced if the Scottish Government indicates that either it or the UK Government 
intends to initiate legislation to give effect to the final proposal within a defined time 
period.   
 
In 2007 the Scottish Ministers asked the Scottish Law Commission to review the “law 
relating to damages recoverable in respect of deaths caused by personal injury and 
the damages recoverable by relatives of an injured person.” The Commission 
published a discussion paper in August 2007 inviting views on a range of options for 
reform of the law. The Commission subsequently published a report in September 
2008 recommending that the existing law would benefit from being re-enacted in a 
modernised and simplified form. 
 



  

 

In 2009 Bill Butler announced his intention to lodge a draft proposal for a Member’s 
Bill to implement the Commission’s recommendations. Bill Butler’s draft proposal, 
lodged on 29 April 2009, was originally accompanied by a statement of reasons 
setting out why, in his view, further consultation was unnecessary. However, the 
Justice Committee disagreed with this view when it considered the statement on 2 
June 2009 and concluded that consultation should be undertaken. Bill Butler 
therefore launched a consultation on 3 August 2009. 
 
Bill Butler’s final proposal received support from 33 members (including the required 
degree of cross-party representation). The Scottish Government did not give an 
indication as described above. Bill Butler, therefore, obtained the right to introduce 
the Bill which is the subject of this volume.  
 
The written and oral evidence received by the Justice Committee was originally 
published on the web only. This material is included in this volume after the Justice 
Committee’s Stage 1 Report. Similarly, the oral and written evidence received by the 
Finance Committee, including the Minutes of the meeting at which the oral evidence 
was taken, was not published as part of the Stage 1 Report and is, therefore, also 
included in this volume after the Report. 
 
Finally, the Scottish Government sent the Justice Committee a preliminary response 
to the Stage 1 report and this is included prior to the Minutes and Official Report of 
the Stage 1 debate. 
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SP Bill 49 Session 3 (2010) 
 

ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 49-EN.  A Policy Memorandum is printed separately as SP Bill 49-PM. 
 
 
 
 
 

Damages (Scotland) Bill 
[AS INTRODUCED] 

 
 
 
 
An Act of the Scottish Parliament to make further provision as regards rights to damages in 
respect of personal injuries and death; and for connected purposes. 
 
 
1 Damages to injured person whose expectation of life is diminished 

(1) This section applies to an action for damages in respect of personal injuries suffered by 
a pursuer whose date of death is expected to be earlier than had the injuries not been 5 
suffered. 

(2) In assessing the amount of damages by way of solatium the court is, if the pursuer–– 

(a) was at any time, 

(b) is, or 

(c) is likely to become, 10 

aware of the reduced expectation of life, to have regard to the extent to which the 
pursuer, in consequence of that awareness, has suffered or is likely to suffer. 

(3) Subject to subsection (2), no damages by way of solatium are recoverable by the pursuer 
in respect of loss of expectation of life. 

(4) In making an award of damages by way of solatium, the court is not required to ascribe 15 
specifically any part of the award to loss of expectation of life. 

(5) In assessing the amount of any patrimonial loss in respect of the period after the date of 
decree the court is to assume that the pursuer will live until the date when death would 
have been expected had the injuries not been suffered (the “notional date of death”). 

(6) Such part of that amount as is attributable to the period between the expected date of 20 
death and the notional date of death (the “lost period”) is to be assessed as follows–– 

(a) the court is to estimate what (if anything) the pursuer would have earned during 
the lost period through the pursuer’s own labour or own gainful activity had the 
injuries not been suffered, 

(b) the court may, if it thinks fit, add to the amount so estimated (whether or not that 25 
amount is nil) an amount equivalent to all or part of what it estimates the pursuer 
would have received by way of relevant benefits during the lost period had the 
injuries not been suffered, and 

3
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(c) the court is then to deduct, from the total amount obtained by virtue of paragraphs 
(a) and (b), 25% of that amount (to represent what would have been the pursuer’s 
living expenses during the lost period had the injuries not been suffered). 

(7) In paragraph (b) of subsection (6), “relevant benefits” means benefits in money or 
money’s worth other than benefits–– 5 

(a) derived from the pursuer’s own estate, or 

(b) consisting of such earnings as are mentioned in paragraph (a) of that subsection. 

 
2 Transmission of deceased’s rights to executor 

(1) There are transmissible to a deceased person’s executor (“E”) the like rights to damages, 
including a right to damages for non-patrimonial loss, in respect of injuries suffered by 10 
the deceased (“A”) and vested in A immediately before A’s death, being–– 

(a) personal injuries, or 

(b) injuries which, though not personal injuries, are–– 

(i) injuries to name or reputation, or 

(ii) injuries resulting from harassment actionable under section 8 of the 15 
Protection from Harassment Act 1997 (c.40). 

(2) The “like rights” mentioned in subsection (1) do not include any right to damages by 
way of compensation for patrimonial loss attributable to any period after the date of 
death; and in determining the amount of damages for non-patrimonial loss payable to E 
by virtue of this section, the only period to which the court is to have regard is that 20 
ending immediately before A’s death. 

(3) In so far as a right to damages vested in A comprises a right to damages for non-
patrimonial loss in respect of such injuries as are mentioned in sub-paragraph (i) of 
subsection (1)(b), that right is transmissible to E only if an action to enforce the right is 
brought by A and is not concluded before A’s death.  25 

(4) For the purposes of subsection (3) an action is not to be taken to be concluded–– 

(a) while an appeal is competent, or 

(b) before any appeal taken is disposed of. 

 
3 Application of sections 4 to 6 

Sections 4 to 6 apply where a person (“A”) dies in consequence of suffering personal 30 
injuries as the result of the act or omission of another person (“B”) and the act or 
omission–– 

(a) gives rise to liability to pay damages to A (or to A’s executor), or 

(b) would have given rise to such liability but for A’s death. 

 
4 Sums of damages payable to relatives 35 

(1) B is liable under this subsection to pay such sums of damages as are mentioned in 
subsection (2) to any relative of A; but except as provided for in section 5 no such 
liability arises if the liability to pay damages to A (or to A’s executor) in respect of the 
act or omission–– 

4
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(a) is excluded or discharged, whether by antecedent agreement or otherwise, by A 
before A’s death, or 

(b) is excluded by virtue of an enactment. 

(2) The sums of damages are–– 

(a) such sum as will compensate for any loss of support which as a result of the act or 5 
omission is sustained, or is likely to be sustained, by the relative after the date of 
A’s death together with any reasonable expenses incurred by the relative in 
connection with A’s funeral, and 

(b) such sum, if any, as the court thinks just by way of compensation for all or any of 
the following–– 10 

(i) distress and anxiety endured by the relative in contemplation of the 
suffering of A before A’s death, 

(ii) grief and sorrow of the relative caused by A’s death, 

(iii) the loss of such non-patrimonial benefit as the relative might have been 
expected to derive from A’s society and guidance if A had not died.  15 

(3) An award under paragraph (b) of subsection (2)–– 

(a) is to be known as a “grief and companionship award”, and 

(b) is not to be made in respect of mental disorder caused by A’s death. 

(4) The court, in making an award under paragraph (b) of subsection (2) is not required to 
ascribe any part of the award specifically to any of the sub-paragraphs of that paragraph. 20 

(5) In subsection (3)(b), “mental disorder” has the meaning given by section 328 of the 
Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13). 

 
5 Discharge of liability to pay damages: exception for mesothelioma  

(1) This section applies where–– 

(a) the liability to pay damages to A (or to A’s executor) is discharged, whether by 25 
antecedent agreement or otherwise, by A before A’s death, 

(b) the personal injury in consequence of which A died is mesothelioma, and  

(c) the discharge and the death each occurred on or after 20 December 2006.  

(2) Liability arises under section 4(1) but is limited to the payment of such sum of damages 
as is mentioned in paragraph (b) of section 4(2).  30 

 
6 Relative’s loss of personal services  

(1) A relative entitled to damages under paragraph (a) of section 4(2) is entitled to include, 
as a head of damages under that paragraph, a reasonable sum in respect of the loss to the 
relative of A’s personal services as a result of the act or omission.  

(2) In subsection (1), “personal services” has the same meaning as in section 9(1) of the 35 
Administration of Justice Act 1982 (c.53) (damages in respect of inability of injured 
person to render such services).  
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7 Assessment of compensation for loss of support  
(1) Such part of an award under paragraph (a) of section 4(2) as consists of a sum in 

compensation for loss of support is to be assessed applying the following paragraphs–– 

(a) the total amount to be available to support A’s relatives is an amount equivalent to 
75% of A’s net annual income,  5 

(b) a relative’s income is to be disregarded,  

(c) in the case of any other relative than–– 

(i) a person described in paragraph (a) of the definition of “relative” in section 
14(1), or  

(ii) a dependent child,  10 

the relative is not to be awarded more in compensation for loss of support than the 
actual amount of that loss,  

(d) if–– 

(i) no such other relative is awarded a sum in compensation for loss of 
support, the total amount mentioned in paragraph (a) is to be taken to be 15 
spent by A in supporting such of A’s relatives as are mentioned in sub-
paragraphs (i) and (ii) of paragraph (c),  

(ii) any such other relative is awarded a sum in compensation for loss of 
support, the total amount mentioned in paragraph (a) is, after deduction of 
the amount of the sum so awarded, to be taken to be spent by A in 20 
supporting such of A’s relatives as are mentioned in those sub-paragraphs, 
and  

(e) any multiplier applied by the court–– 

(i) is to run from the date of the interlocutor awarding damages, and  

(ii) is to apply only in respect of future loss of support.  25 

(2) In subsection (1)(c)(ii), “dependent child” means a child who as at the date of A’s 
death–– 

(a) has not attained the age of 18 years, and  

(b) is owed an obligation of aliment by A.  

 
8 Further provision as regards relative’s entitlement to damages  30 

(1) Subject to subsection (3), in assessing for the purposes of section 4 or 6 the amount of 
any loss of support sustained by a relative of A no account is to be taken of–– 

(a) any patrimonial gain or advantage which has accrued or will or may accrue to the 
relative, by way of succession or settlement, from A or from any other person, or  

(b) any insurance money, benefit, pension or gratuity which has been, or will or may 35 
be, paid as a result of A’s death.  

(2) In subsection (1)–– 

“benefit” means benefit under the Social Security Contributions and Benefits Act 
1992 (c.4) or the Social Security Contributions and Benefits (Northern Ireland) 
Act 1992 (c.7) and any payment by a friendly society or trade union for the relief 40 
or maintenance of a member’s dependants,  

6
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“insurance money” includes a return of premiums, and  

“pension” includes a return of contributions and any payment of a lump sum in 
respect of a person’s employment.  

(3) Where A has been awarded a provisional award of damages under section 12(2) of the 
Administration of Justice Act 1982 (c.53), the making of that award does not prevent 5 
liability from arising under section 4(1); but in assessing for the purposes of section 4 or 
6 the amount of any loss of support sustained by a relative the court is to take into 
account such part of the provisional award relating to future patrimonial loss as was 
intended to compensate A for a period beyond the date on which A died.  

(4) In order to establish loss of support for the purposes of section 4 or 6, it is not essential 10 
for a relative to show that A was, or might have become, subject to a duty in law to 
provide support for, or contribute to the support of, the relative; but if any such fact is 
established it may be taken into account in determining whether, and if so to what 
extent, A would (had A not died) have been likely to provide, or contribute to, such 
support.  15 

(5) Except as provided for in this Act or in any other enactment, no person is entitled by 
reason of relationship to damages in respect of the death of another person.  

(6) In subsection (5), “damages” includes damages by way of solatium.  

 
9 Transmission of relative’s rights to executor  

(1) This section applies where liability to pay damages to a relative (“R”) has arisen under 20 
section 4 or 6 but R dies. 

(2) If the right to damages is vested in R immediately before R’s death that right is 
transmissible to R’s executor (“E”); but in determining the amount of damages payable 
to E by virtue of this section, the only period to which the court is to have regard is the 
period ending immediately before R’s death.  25 

(3) In a case where–– 

(a) section 5 applies, and  

(b) R died before 27th April 2007,  

any right of R to damages under that section is to be taken, for the purposes of 
subsection (2), to have vested in R on A’s death.  30 

 
10 Enforcement by executor of rights transmitted under section 2 or 9  

(1) Where a right is transmitted by virtue of section 2 or 9, the executor in question is 
entitled–– 

(a) to bring an action to enforce it, or  

(b) if an action to enforce it was brought by the deceased but not concluded before the 35 
date of death, to be sisted as pursuer in that action.  

(2) For the purposes of subsection (1)(b) an action is not to be taken to be concluded—  

(a) while an appeal is competent, or  

(b) before any appeal taken is disposed of.  

 

7



6 Damages (Scotland) Bill 
 

11 Executor’s claim not excluded by relative’s claim etc.  
(1) A claim made by virtue of this Act by a deceased’s executor is not excluded by a claim 

so made by a relative of the deceased (or by such a relative’s executor).  

(2) Nor is a claim so made by a such a relative (or by such a relative’s executor) excluded 
by a claim so made by the deceased’s executor.  5 

 
12 Limitation of total amount of liability  

(1) This section applies to an action directed against a defender (“B”) in which, following 
the death of a person (“A”) from personal injuries, damages are claimed–– 

(a) in respect of those injuries, by A’s executor, or  

(b) in respect of A’s death, by any relative of A or by the executor of any relative of 10 
A.  

(2) If it is shown that the liability arising in relation to B from the personal injuries in 
question–– 

(a) had before A’s death, by antecedent agreement or otherwise, been limited to 
damages of a specified or ascertainable amount, or  15 

(b) is so limited by virtue of an enactment,  

nothing in this Act makes B liable to pay damages exceeding that amount.  

(3) Accordingly, where there are two or more pursuers, any damages to which they would 
(but for this section) respectively be entitled under this Act are, if necessary, to be 
reduced pro rata.  20 

(4) And where two or more actions are conjoined the conjoined actions are to be treated, for 
the purposes of this section, as if they were a single action.  

 
13 Amendment of section 9 of Administration of Justice Act 1982  

In section 9 of the Administration of Justice Act 1982 (c.53) (services to injured 
person’s relative)–– 25 

(a) after subsection (1) there is inserted–– 

“(1A) In assessing the amount of damages payable by virtue of subsection (1) above 
to an injured person whose date of death is expected to be earlier than had the 
injuries not been sustained, the court is to assume that the person will live until 
the date when death would have been expected had the injuries not been 30 
sustained.”,  

(b) subsection (2) is repealed,  

(c) in subsection (3), for the words “subsections (1) and (2)” there is substituted 
“subsection (1)”, and  

(d) in subsection (4), for the words “subsection (2) above” there is substituted 35 
“section 6(1) of the Damages (Scotland) Act 2010 (asp 00) (relative’s loss of 
personal services)”.  

 
14 Interpretation  

(1) In this Act, unless the context otherwise requires–– 

8



Damages (Scotland) Bill 7 
 

“personal injuries” means–– 

(a) any disease, and  

(b) any impairment of a person’s physical or mental condition, and  

“relative”, in relation to a person who has died, means a person who–– 

(a) immediately before the death is the deceased’s spouse or civil partner or is 5 
living with the deceased as if married to, or in civil partnership with, the 
deceased,  

(b) is a parent or child of the deceased, accepted the deceased as a child of the 
person’s family or was accepted by the deceased as a child of the 
deceased’s family,  10 

(c) is the brother or sister of the deceased or was brought up in the same 
household as the deceased and accepted as a child of the family in which 
the deceased was a child, or  

(d) is a grandparent or grandchild of the deceased.  

(2) In deducing a relationship for the purposes of paragraph (c) of the definition of 15 
“relative” in subsection (1), any relationship of the half blood is to be treated as a 
relationship of the whole blood.  

(3) In any enactment passed or made before this Act, unless the context otherwise requires, 
any reference to a loss of society award is to be construed as a reference to a grief and 
companionship award.  20 

 
15 Minor and consequential amendments  

Schedule 1 to this Act, which contains minor amendments and amendments 
consequential on the provisions of this Act, has effect.  

 
16 Repeals  

The enactments mentioned in schedule 2 to this Act are repealed to the extent mentioned 25 
in the second column of that schedule.  

 
17 Saving  

Nothing in this Act affects proceedings commenced before section 16 comes into force.  

 
18 Transitional provision etc.  

(1) The Scottish Ministers may, by order made by statutory instrument, make such 30 
incidental, supplemental, consequential, transitional, transitory or saving provision as 
they consider necessary or expedient for the purposes of, or in consequence of, this Act.  

(2) Subject to subsection (4), a statutory instrument containing an order under subsection 
(1) is subject to annulment in pursuance of a resolution of the Parliament.  

(3) An order under subsection (1) may make different provision for different cases or for 35 
different classes of case.  

(4) An order under subsection (1), if it includes provision amending or repealing an 
enactment contained in an Act, is not made unless a draft of the statutory instrument 
containing the order has been–– 

9
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(a) laid before, and  

(b) approved by resolution of,  

the Parliament.  

 
19 Short title, Crown application and commencement  

(1) This Act may be cited as the Damages (Scotland) Act 2010.  5 

(2) This Act binds the Crown.  

(3) The provisions of this Act, except this section, come into force on such day as the 
Scottish Ministers may by order made by statutory instrument appoint.  

(4) Different days may be so appointed for different provisions and for different purposes.  

10
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Schedule 1—Minor and consequential amendments 
 

SCHEDULE 1 
(introduced by section 15) 

 
MINOR AND CONSEQUENTIAL AMENDMENTS 

Sheriff Courts (Scotland) Act 1907 (c.51)  

1 In Schedule 1 to the Sheriff Courts (Scotland) Act 1907 (ordinary court rules), in the 5 
definition of “relative” in rule 36.1(2), for the words “meaning assigned to it in Schedule 
1 to the Damages (Scotland) Act 1976” there is substituted “same meaning as in the 
Damages (Scotland) Act 2010”.  

 
Prescription and Limitation (Scotland) Act 1973 (c.52)  

2 (1) In section 18 of the Prescription and Limitation (Scotland) Act 1973 (actions where 10 
death has resulted from personal injuries), in subsection (5), for the words “Schedule 1 
to the Damages (Scotland) Act 1976” there is substituted “the Damages (Scotland) Act 
2010”.  

(2) In section 22C of that Act (actions under the Consumer Protection Act 1987 where death 
has resulted from personal injuries), in subsection (6), for the words “Damages 15 
(Scotland) Act 1976” there is substituted “Damages (Scotland) Act 2010”.  

 
Administration of Justice Act 1982 (c.53)  

3 (1) In section 10(b) of the Administration of Justice Act 1982 (assessment of damages for 
personal injuries), for the words “section 2(1) of the Law Reform (Personal Injuries) Act 
1948” there is substituted “section 8 of the Social Security (Recovery of Benefits) Act 20 
1997 (c.27)”.  

(2) In section 13(1) of that Act (supplementary), for the definition of “personal injuries” 
there is substituted–– 

““personal injuries” means–– 

(a) any disease, and  25 

(b) any impairment of a person’s physical or mental condition;”.  

 
Consumer Protection Act 1987 (c.43)  

4 (1) In section 1 of the Consumer Protection Act 1987 (purpose and construction of Part 1), 
in subsection (2), for the words “Damages (Scotland) Act 1976” there is substituted 
“Damages (Scotland) Act 2010”.  30 

(2) In section 6 of that Act (application of certain enactments etc.)–– 

(a) in subsection (1)(c), for the words “section 1 of the Damages (Scotland) Act 
1976” there is substituted “sections 3 to 6 of the Damages (Scotland) Act 2010”, 
and  

(b) in subsection (2), for the words “Damages (Scotland) Act 1976” there is 35 
substituted “Damages (Scotland) Act 2010”.  
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Schedule 2—Repeals 

 
Coal Mining Subsidence Act 1991 (c.45)  

5 In section 32 of the Coal Mining Subsidence Act 1991 (compensation for death or 
disablement), in subsection (2)(c), for the words “Damages (Scotland) Act 1976” there 
is substituted “Damages (Scotland) Act 2010”.  

 
Merchant Shipping Act 1995 (c.21)  5 

6 In Part 2 of Schedule 7 to the Merchant Shipping Act 1995 (Convention on Limitation 
of Liability for Maritime Claims 1976), in paragraph 6, for the words “Damages 
(Scotland) Act 1976” there is substituted “Damages (Scotland) Act 2010”.  

 
Damages Act 1996 (c.48)  

7 In section 7 of the Damages Act 1996 (interpretation), in subsection (2), for the words 10 
“meaning given by section 10(1) of the Damages (Scotland) Act 1976” there is 
substituted “same meaning as in the Damages (Scotland) Act 2010”.  

 
Health and Social Care (Community Health and Standards) Act 2003 (c.43)  

8 In Schedule 10 to the Health and Social Care (Community Health and Standards) Act 
2003 (recovery of NHS charges: exempted payments), in paragraph 7, for the words 15 
“section 1 of the Damages (Scotland) Act 1976 (c.13)” there is substituted “any of 
sections 4 to 6 of the Damages (Scotland) Act 2010 (asp 00)”.  

 
Companies Act 2006 (c.46)  

9 In section 1030 of the Companies Act 2006 (when application to the court may be 
made), in subsection (6)(b)(ii), for the words “Damages (Scotland) Act 1976 (c.13)” 20 
there is substituted “Damages (Scotland) Act 2010 (asp 00)”.  

 

SCHEDULE 2 
(introduced by section 16) 

 
REPEALS 

25 Enactment Extent of repeal 
 
 

 
Damages (Scotland) Act 1976 (c.13) 
 

 
The whole Act.  

 
 

Administration of Justice Act 1982  
(c.53) 
 

Section 14.  

 
30 

Law Reform (Parent and Child)  
(Scotland) Act 1986 (c.9) 
 

In Schedule 1, paragraph 15.  

 Damages (Scotland) Act 1993 (c.5) 
 

The whole Act.  

 
 
 

Protection from Harassment Act  
1997 (c.40) 
 

Section 8(8).  
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Schedule 2—Repeals 
 

 Enactment Extent of repeal 
 
 
 
 

 
Civil Partnership Act 2004 (c.33)  

 
In Schedule 30, in the consequential amendments 
for Scotland, the entry relating to the Damages 
(Scotland) Act 1976. 
  

5 
 

Family Law (Scotland) Act 2006 (asp 2) Section 35.  
 
In schedule 2, paragraph 2.  
 

 
 

 
 

Rights of Relatives to Damages 
(Mesothelioma) (Scotland) Act 2007 
(asp 18)  
 

The whole Act.  
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EXPLANATORY NOTES

(AND OTHER ACCOMPANYING DOCUMENTS)

CONTENTS

1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
are published to accompany the Damages (Scotland) Bill introduced in the Scottish Parliament 
on 1 June 2010:

• Explanatory Notes;

• a Financial Memorandum; and

• the Presiding Officer’s Statement on legislative competence.

A Policy Memorandum is printed separately as SP Bill 49–PM.
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EXPLANATORY NOTES

INTRODUCTION 

2. These Explanatory Notes have been prepared by Bill Butler MSP, who is the member in 
charge of the Bill, in order to assist the reader of the Bill and to help inform debate on it. They do 
not form part of the Bill and have not been endorsed by the Parliament. 

3. The Notes should be read in conjunction with the Bill. They are not, and are not meant to 
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a section 
or schedule, does not seem to require any explanation or comment, none is given. 

4. The Bill implements the Scottish Law Commission’s (“the Commission”) Report on 
Damages for Wrongful Death (“the Report”)1, which was published on 30 September 2008. 
Subject to one minor exception, the Bill is in exactly the same terms as the draft Bill which the 
Commission attached to its Report and which gave effect to its recommendations.2

GENERAL

5. Where a person suffers injury or disease as a result of the wrongful actions or omissions 
of another, the victim has a right, under the common law of delict, to claim damages from the 
wrongdoer. The Damages (Scotland) Act 1976 (“the 1976 Act”), as amended––

(a) regulates who can claim damages and the kind of damages which can be claimed 
where the victim dies as a result of such injury or disease;

(b) provides that the victim’s right to claim damages may, in certain circumstances, 
pass to the victim’s executor;3

(c) provides that the victim’s relatives may also have a separate claim for the loss of 
support and grief and distress that they have suffered because of the death; and

(d) makes provision regarding the damages which can be claimed by the victim 
whose expectation of life is diminished by the injury or disease.4

6. The general purpose of the Bill is to repeal, and re-enact with certain amendments, the
1976 Act. 

7. The Bill is structured differently from the 1976 Act. It deals first with the rights of the 
victim (section 1) and the extent to which those rights transmit to an executor (section 2), before 
moving on to deal with the rights of relatives (sections 3 to 8) and the extent to which those 
rights transmit to a relative’s executor (section 9). Further provision is made in relation to rights 
transmitted to executors (section 10). The remaining provisions are of a general nature. 

1 Scot Law Com No 213. http://www.scotlawcom.gov.uk/html/reports.php#r213  
2 Report, Appendix A. The minor exception is the omission of a consequential amendment in the schedule to section 
651 of the Companies Act 1985 (c.6) because that section has now been repealed
3 1976 Act, section 2
4 1976 Act, sections 9 and 9A
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COMMENTARY ON SECTIONS

Section 1: Damages to injured person whose expectation of life is diminished

8. Section 1 re-enacts section 9 and 9A of the 1976 Act but with certain amendments to give 
effect to recommendations 3 and 4 of the Commission’s Report.

9. Section 1 makes provision for damages to be payable to a victim of personal injuries 
whose expectation of life has been reduced as a result of the injuries suffered. It makes provision 
for the damages which such a victim can claim for––

(a) solatium, that is damages for the pain and suffering which the victim endures as a 
result of being aware of the loss of expectation of life; and

(b) patrimonial loss, that is damages for the economic loss likely to be suffered by the 
victim in the future. This may include loss of future earnings, the cost of future 
maintenance, nursing and medical care, the cost of future necessary services 
rendered to the victim by a relative5and costs arising from the victim’s inability to 
render gratuitous services to his family.6

10. These damages are in addition to the damages which a victim is entitled to claim under 
the general principles of the common law of delict for solatium, that is damages for the pain and 
suffering which the victim endures as a result of his injuries, and for patrimonial loss which such 
a victim has suffered.

11. Subsection (1) provides that persons may only claim damages in terms of the section if 
their date of death is expected to be earlier than it would have been if the injuries had not been 
suffered. 

12. Subsections (2) to (4) re-enact section 9A of the 1976 Act in a slightly recast form. They 
are concerned with a victim’s claim for solatium. 

13. Subsections (2) and (3) make it clear that a victim will continue to receive damages for 
loss of expectation of life as part of an award of solatium only if the victim is, or was at any time, 
aware, or is likely to become aware that the victim’s life expectancy has been reduced. As a 
result, where a victim of personal injuries is killed instantaneously, the victim’s executor will 
continue not to be able to recover solatium on behalf of the estate. 

14. Subsection (4) provides that, where a victim claims solatium for loss of expectation of 
life as part of a wider claim for solatium, the court does not require to ascribe any part of the 
damages by way of solatium to loss of expectation of life. 

15. Subsections (5) to (7) re-enact, with certain amendments, section 9 of the 1976 Act. They 
are concerned with a victim’s claim for patrimonial loss suffered as a result of the victim’s 
injuries. 

5 Administration of Justice Act 1982, section 8
6 Administration of Justice Act 1982, section 9
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16. Subsection (5) re-enacts section 9(2)(a) of the 1976 Act. It provides that, when 
quantifying future loss, the courts are to assume that the victim will live until the date when he 
would have been expected to die if he had not suffered the injuries. This date is known as the 
“notional date of death”. Subsection (5) ensures that a victim will continue to be able to claim 
damages for any patrimonial loss which the victim suffers, or is expected to suffer, between—

(a) the date of decree and the date when the victim is expected to die; and 

(b) the “lost period”, that is the period between his expected date of death and his 
notional date of death. 

17. Subsection (6) specifies how patrimonial loss during the lost period is to be assessed. 
This differs from the computation presently carried out under section 9(2)(b) and (c) of the 1976 
Act because subsection (6) is only concerned with damages for patrimonial loss during the lost 
period and not, as at present, also for the period between the date of decree and the victim’s 
expected date of death. This gives effect to recommendations 3 and 4 of the Commission’s 
Report7.

18. Paragraph (a) of subsection (6) provides that the court is to estimate what the victim’s 
earnings would have been during the lost period. 

19. Paragraph (b) of subsection (6) restates the court’s discretion to take into account, for the 
purposes of assessing the victim’s patrimonial loss during the lost period, any benefits in money 
or money’s worth derived from sources other than the victim’s own estate. 

20. Paragraph (c) of subsection (6) make provision for a deduction to continue to be made for 
the victim’s reasonable living expenses from the aggregate amount under paragraph (a) and (b) 
so as to arrive at the amount of damages which the victim can recover for patrimonial loss during 
the lost period. However, rather than as at present leaving it to the courts to assess what 
deduction should be made, it provides that a fixed percentage of 25% should be deducted from 
that aggregate amount to represent what would have been the pursuer’s living expenses during 
the lost period had the injuries not been suffered. This amendment gives effect to 
recommendation 4 of the Commission’s Report8.

21. Subsection (7) defines “relevant benefits” in paragraph (b) of subsection (6). It is based 
upon the wording of section 9(2)(b) of the 1976 Act, but by placing this information in a separate 
subsection it seeks to increase the readability of subsection (6). The definition will include 
benefits which accrue to the victim from third parties. 

Section 2: Transmission of deceased’s rights to executor 

22. Section 2 re-enacts section 2 of the 1976 Act, with minor changes. It makes provision for 
the transmission of the deceased victim’s right to sue to his executor. 

7 Commission’s Report, paragraph 3.5 and 3.9
8 Commission’s Report, paragraph 3.9
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23. Subsection (1) restates section 2(1) of the 1976 Act. It provides that “the like rights” to 
damages (including damages for non-patrimonial loss or solatium) in respect of injuries which 
are vested in the deceased victim immediately before death transmit to his executor.

24. For this purpose, “injuries” are defined as––

(a) personal injuries; and

(b) injuries which, although not personal, are (i) injuries to name or reputation and (ii) 
injuries resulting from harassment actionable under section 8 of the Protection 
from Harassment Act 1997 (c.40).

25. This re-states the effect of section 2(1) of the 1976 Act but distinguishes between 
personal and non-personal injuries in view of definition of “personal injuries” in section 14(1) of 
the Bill which excludes non-personal injuries.

26. Subsection (2) restates section 2(2) and (3) of the 1976 Act. It limits the extent to which 
the deceased’s right to damages transmits to the executor. It does so by defining what is meant 
by “the like right” to damages so as to exclude any right to damages for patrimonial loss, or for 
non-patrimonial loss, in respect of any period after the date of the deceased’s death. This is to 
avoid overcompensation where the deceased’s relatives will have a claim for patrimonial loss in 
terms of section 4(2)(a), and to reflect the fact that the deceased’s sufferings are taken to end 
with his death.

27. Subsection (3) restates section 2(4) of the 1976 Act. It makes provision for the special 
case where the deceased had a right to damages for non-patrimonial loss arising from 
defamation, verbal injury or other injury to reputation. It provides that the right to damages only 
transmits to the deceased’s executor if the deceased had raised an action to enforce the right 
before death and the action had not been concluded by then. In other words, an executor may be 
sisted into a defamation action which has already been raised, but he cannot raise a new action in 
which he seeks damages only for non-patrimonial loss. If the victim had sustained patrimonial 
loss as a result of the defamation, however, his executor will have title to sue by virtue of 
subsection (1). 

28. Subsection (4) explains what is meant by an action being concluded in terms of 
subsection (3). This repeats the provision in section 2A(2) of the 1976 Act. 

Section 3: Application of sections 4 to 6

29. Section 3 re-enacts part of section 1(1) of the 1976 Act. It introduces the provisions 
dealing with the rights of the victim’s relatives to damages. It provides that the rights of relatives 
contained in sections 4 to 6 apply where the victim (“A”) died from personal injuries caused by 
the defender (“B”), so long as B would have been liable to pay damages to A if A had sued 
before his death. In this way, the relatives’ right to sue is dependent on B’s liability to A. 
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Section 4: Sums of damages payable to relatives 

30. Section 4 re-enacts the rest of section 1(1) and section 1(2) and (3) of the 1976 Act. It 
makes provision about the damages which the defender may have to pay to the relatives of the 
victim in the case where section 3 applies, that is, in the case where the victim (“A”) dies of 
personal injuries caused by the defender (“B”) and B is liable to pay damages to A.

31. Subsection (1) restates the rest of section 1(1) and (2) of the 1976 Act. It provides that, in 
these circumstances, the defender B is liable to pay damages in terms of subsection (2) to any 
relative of the victim. This is qualified by providing that no liability to relatives will arise where 
the victim has discharged or excluded liability before his death, or where liability is excluded by 
an enactment. The qualification is itself subject to an exception for mesothelioma cases, which 
are governed by section 5. 

32. Subsection (2) specifies the damages which a defender B may be liable to pay to the 
deceased’s relatives.

33. Paragraph (a) of subsection (2) re-enacts section 1(3) of the 1976 Act. It deals with 
patrimonial loss and provides that a relative will only be able to recover damages for 2 heads of 
such loss—

(i) the loss of support which, as a result of B’s act or omission, is, or is likely to be, 
suffered by that relative after A’s death; and 

(ii) the reasonable expenses incurred by that relative in connection with A’s funeral.

34. Paragraph (b) of subsection (2) re-enacts section 1(4) of the 1976 Act. It deals with non-
patrimonial loss and provides that a relative will only be able to recover damages for 3 heads of 
such loss––

(i) distress and anxiety endured by the relative in contemplation of the suffering of A 
before A’s death;

(ii) grief and sorrow of the relative caused by A’s death;

(iii) the loss of such non-patrimonial benefit as the relative might have been expected 
to derive from A’s society and guidance if A had not died. 

35. Section 1(4) of the 1976 Act restricted damages under that subsection to a subset of the 
deceased’s relatives known as the “deceased’s immediate family”. However, there is no change 
in substance in the Bill in this case because the definition of “relative” in section 14(1) of the Bill 
corresponds to the definition of the “deceased’s immediate family” in the 1976 Act. 

36. Subsection (3) is new and implements recommendations 13(b) and 14 of the 
Commission’s Report.  It makes further provision in relation to awards of damages under 
paragraph (b) of subsection (2). 

37. Paragraph (a) of subsection (3) provides that such an award is to be known as a “grief and 
companionship award”. At present, under the 1976 Act, there is no statutory name for such an 
award and it is simply known as a “section 1(4) award.”

20



These documents relate to the Damages (Scotland) Bill (SP Bill 49) as introduced in the Scottish 
Parliament on 1 June 2010

7

38. Paragraph (b) of subsection (3) provides that such an award is not to be made in respect 
of mental disorder caused by A’s death.  This is because, in Gillies v Lynch (2002 SLT 1420), it 
was suggested that, where a relative suffers mental illness as a result of the deceased’s death, 
damages for that mental illness should be awarded as falling within the heading of grief and 
sorrow.  Paragraph (b) makes it clear that it does not.

Section 5: Discharge of liability to pay damages: exception for mesothelioma

39. Section 5 re-enacts subsections (2A) and (2B) of section 1 of the 1976 Act which were 
inserted by the Rights of Relatives to Damages (Mesothelioma) (Scotland) Act 2007.

40. It forms an exception, in cases where a victim dies of mesothelioma, to the general 
principle laid down in section 4(1) that the defender B is not liable to pay damages to the 
deceased’s (A’s) relatives where A has discharged or excluded liability before A’s death, or 
where liability is excluded by an enactment.

41. Subsection (1) contains three criteria which must be met for section 5 to apply.

42. Paragraph (a) provides that A must have discharged B’s liability to A before death.

43. Paragraph (b) provides that the personal injury from which A dies must be mesothelioma.

44. Paragraph (c) provides that both the discharge and the death must have taken place on or 
after 20 December 2006. This was the date specified in the 2007 Act as the date from which the 
exception would apply.

45. Subsection (2) provides that, where the three criteria set out in subsection (1) are met, B 
will be liable in damages to A’s relatives even though A had discharged the liability before his 
death. However, B’s liability is limited to damages for non-patrimonial loss: A’s relatives may 
seek a grief and companionship award in terms of section 4(2)(b) but not damages for loss of 
support under section 4(2)(a). 

Section 6: Relative’s loss of personal services

46. Section 6 re-enacts section 9(2) of the Administration of Justice Act 1982. It deals with 
the right of A’s relatives to damages for loss of personal services which were provided by A 
before A’s death. 

47. Subsection (1) provides that a relative who is entitled to damages for loss of support may 
also include a claim for damages for loss of the A’s personal services.

48. Subsection (2) defines “personal services” in subsection (1) by reference to section 9(1) 
of the 1982 Act. This refers to personal services as the services mentioned in section 9(3) of the 
1982 Act, being services—

(a) which were or might have been expected to have been rendered by the injured 
person before the occurrence of the act or omission giving rise to liability;
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(b) of a kind which, when rendered by a person other than a relative, would ordinarily 
be obtainable on payment; and 

(c) which the injured person but for the injuries in question might have been expected 
to render gratuitously to a relative. 

Section 7: Assessment of compensation for loss of support 

49. Section 7 is a change from the existing law. It makes detailed provision as to how a 
relative’s claim under section 4(2)(a) for damages for loss of the deceased’s (A’s) support is to 
be calculated.

50. Paragraph (a) of subsection (1) provides that, in every case, the court should assume that 
the total amount available to support A’s relatives is an amount equivalent to 75% of A’s net 
annual income. In other words, it should be assumed that, in every case, the deceased would 
have spent 25% of his net annual income on A’s own living expenses. This accords with the 
provision made in section 1(6)(c).  It gives effect in part to the Commission’s recommendation 
11(c).

51. Paragraph (b) of subsection (1) provides that the income of a relative claiming damages is 
to be disregarded when assessing the sum due. Although a relative’s income is currently 
disregarded in most cases (as the relative has to prove the actual loss), it is taken into account 
where the relative is the deceased’s spouse, civil partner, cohabitant or dependent child by virtue 
of the special rule laid down in Brown v Ferguson (1990 SLT 274). This paragraph will end that 
practice. It gives effect in part to the Commission’s recommendation 11(a).

52. Paragraph (c) of subsection (1) restates the general principle that a relative must prove the 
actual loss of support suffered and can only recover damages to that extent, unless the relative 
falls within certain excepted cases for which special provision is made. The excepted cases are 
A’s spouse, civil partner or cohabitant and any dependent children A may have had, for whom 
provision is made in paragraph (d). This paragraph gives effect in part to the Commission’s 
recommendation 11(c). 

53. Paragraph (d) of subsection (1) contains two exceptions to the general assessment of 
damages laid down in paragraph (c) which apply where A’s spouse, civil partner, cohabitant or 
dependent child – the cases excepted from paragraph (c) – claim damages for loss of support. 

54. Sub-paragraph (i) applies where it is only the relatives falling within those excepted cases 
who are claiming damages for loss of support.  In this case, the court is to assume that A would 
have spent the whole amount of 75% of his net annual income provided for in paragraph (a) to 
support those relatives.  This amount of damages is to be awarded to these relatives on this basis 
regardless of the degree to which A actually supported them. It is for the courts to apportion 
damages among the relatives, if there are more than one. This sub-paragraph gives effect in part 
to the Commission’s recommendation 11(a). 

55. Sub-paragraph (ii) applies where there are also other relatives than those falling within 
those excepted cases who are claiming loss of support. In this case, those other relatives have to 
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prove the actual loss of support suffered. This sum is then deducted from the 75% of the 
deceased’s net annual income provided for in paragraph (a) and the court is to assume that A 
would have spent the whole amount of the sum left over on those excepted cases. This sub-
paragraph (ii) gives effect to the Commission’s recommendation 11(d). 

56. Paragraph (e) makes provision in respect of the multiplier which the courts apply after the 
relative’s loss of support has been calculated under paragraphs (a) to (d). At present, the courts 
apply the Ogden Tables9 to find an appropriate multiplier which they apply as from the date of 
death. However, paragraph (e) provides that any multiplier applied by the court is only to be 
applied in respect of future loss of support and should run from the date of the interlocutor and 
not from the date of death. This paragraph gives effect to the Commission’s recommendation 12.

57. Subsection (2) defines the term “dependent child” for the purposes of this section as 
meaning a child who, at the date of A’s death—

(a) has not attained the age of 18 years; and

(b) is owed an obligation of aliment by A.

58. A may owe an obligation of aliment to a child who is 18 or older under section 1(5)(b) of 
the Family Law (Scotland) Act 1985, such as a child in higher education. These children may 
claim for loss of support but they do not benefit from the special provisions which apply to a 
dependent child under this section and must accordingly prove actual loss of support in terms of 
paragraph (c) of subsection (1). This subsection gives effect to the Commission’s 
recommendation 11(b). 

Section 8: Further provision as regards relative’s entitlement to damages 

59. Section 8 re-enacts subsections (5) to (7) of section 1 of the 1976 Act.

60. Subsections (1) and (2) re-enact subsection (5) of the 1976 Act, subsection (3) re-enacts 
subsection (5A), subsection (4) re-enacts subsection (6) and subsections (5) and (6) re-enact 
subsection (7). 

61. In subsection (5), there is a change in that reference is now made to “any other 
enactment” rather than to the named provisions in subsection (7) of the 1976 Act. The other 
changes are largely for drafting reasons. 

Section 9: Transmission of relative’s rights to executor 

62. Section 9 re-enacts section 1A of the 1976 Act. 

63. Subsection (1) provides that section 9 applies where a relative (“R”) who has a right to 
damages under section 4 or 6 dies before that claim can be resolved. 

9 Actuarial Tables for Use in Personal Injury and Fatal Accident Cases (“The Ogden Tables”).  The Tables and 
explanatory notes are published by the Government Actuary’s Department and are available online at 
http://www.gad.gov.uk/Documents/Ogden_Tables_6th_edition.pdf  
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64. Subsection (2) provides that any right to damages under section 4 or 6 which was vested 
in R immediately before R’s death, will transmit to the relative’s executor (“E”). However, the 
executor can only pursue the claim for damages up to R’s date of death. Damages are not 
payable for future loss as R’s death would have brought to an end the support which R received 
in any case. Similarly, the grief and suffering felt by the R is taken to end with R’s death. 

65. Subsection (3) re-enacts section 1(4) of the Rights of Relatives to Damages 
(Mesothelioma) (Scotland) Act 2007. It makes special provision for transitional cases involving 
the relatives of mesothelioma sufferers. The 2007 Act came into force on 27 April 2007. 
However, the exception which it introduced (see section 5 above) was intended to apply where 
the victim’s discharge of liability and his death occurred on or after 20 December 2006. As a 
result, the 2007 Act contained a transitional provision at section 1(4). Section 1(4) provides that, 
where such a relative would have had rights to damages but died in the period between the 
victim’s death and the coming into force of the Act, the rights in question were to be taken to 
have vested in the relative as at the victim’s date of death. In this way, the rights would be 
deemed to have vested in the relative before R’s death and accordingly they could transmit to his 
executor. Subsection (3) re-enacts this provision because there could still be cases where such a 
deceased relative’s executor had not yet raised an action for damages.

Section 10: Enforcement by executor of rights transmitted under section 2 or 9 

66. Section 10 re-enacts section 2A of the 1976 Act. It makes provision as to how an 
executor can enforce the rights which are transmitted on the death of a victim (by virtue of 
section 2) or on the death of a relative of the victim (by virtue of section 9). 

67. Subsection (1) provides that an executor may raise an action to enforce the deceased’s 
right or, if the deceased had already raised an action which has not been concluded, may be 
sisted as pursuer.

68. Subsection (2) provides that an action is not to be taken as concluded for this purpose 
while an appeal is competent or before any appeal is disposed of. 

Section 11: Executor’s claim not excluded by relative’s claim etc

69. Section 11 re-enacts section 4 of the 1976 Act but expresses it in a clearer way.

Section 12: Limitation of total amount of liability 

70. Section 12 re-enacts section 6 of the 1976 Act. 

71. It deals with limitation of the defender’s (“B’s”) liability in cases where the victim (“A”) 
has died from personal injuries and A’s executor seeks damages in respect of the injuries 
suffered by the victim or A’s relative (or the executor of such a relative) seeks damages in 
respect of A’s death. 
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72. Subsection (2) provides that, where A had agreed before his death to limit the damages 
payable by the defender, or where there is a statutory limitation on such damages, nothing in the 
Act entitles the executor or relative to recover damages of more than the permitted amount. 

73. Subsection (3) provides that, where there is a multiplicity of pursuers, any damages to 
which they would have been entitled by virtue of this Act will be reduced pro rata if required in 
order to bring the total sum of damages within the permitted amount. 

74. Subsection (4) makes provision for conjoined actions. 

Section 13: Amendment of section 9 of Administration of Justice Act 1982 

75. Section 13 amends section 9 of the Administration of Justice Act 1982.

76. Section 9(1) of the 1982 Act entitles the victim to claim damages in respect of the 
victim’s inability to render personal services.  Paragraph (a) inserts a new subsection (1A) in 
section 9 of the 1982 Act which provides that, in assessing damages under subsection (1) in 
cases where the victim’s expectation of life has been reduced, the court is to assume that he 
would have lived until his notional date of death had the injuries not been sustained. This
provision makes it clear that damages under section 9 of the 1982 Act are payable in respect of 
the lost period. It is new and reflects section 1(5) of the Bill. It gives effect to the Commission’s 
recommendation 5(b).

77. Paragraphs (b) to (d) make amendments to section 9 of the 1982 Act in consequence of 
section 6 which re-enacts section 9(2) of the 1982 Act. Paragraph (b) repeals section 9(2); 
paragraph (c) deletes the reference to subsection (2) in subsection (3) and paragraph (d) amends 
subsection (4) by substituting, for the reference to subsection (2), a reference to section 6(1) of 
the Bill.

Section 14: Interpretation 

78. Section 14 makes provision for interpreting the Bill. It corresponds to section 10 of and 
Schedule 1 to the 1976 Act. 

79. Subsection (1) defines what is meant by “personal injuries” and “relative” for the 
purposes of the Bill.

——————————

FINANCIAL MEMORANDUM

INTRODUCTION

80. This document relates to the Damages (Scotland) Bill introduced in the Scottish 
Parliament on 1 June 2010. It has been prepared on behalf of Bill Butler MSP, who is the 
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member in charge of the Bill, to satisfy Rule 9.3.2 of the Parliament’s Standing Orders. It does 
not form part of the Bill and has not been endorsed by the Parliament.

81. The main effect of this Bill will be to clarify, simplify and modernise the law in regard to
loss of future earnings and loss of financial dependency in wrongful death cases.  Some parts of 
the Bill re-state the present law (and therefore have no cost implications); some parts of the Bill 
will have the effect of increasing damages (and may therefore have cost implications).  In 
particular, damages for a loss of financial dependency will increase in cases in which the 
surviving spouse, cohabitee or partner has their own income.  For the reasons explained in the 
Policy Memorandum, these are cases which have become increasingly under-compensated 
because of the conservative approach judges are obliged to apply under existing law. 

BACKGROUND

82. It is unlikely that this change in the law will encourage victims to claim who would not 
otherwise have done so.  It will only apply to wrongful death cases and does not therefore create 
any new category of case.  It is unlikely to encourage victims and their families who would not 
have previously claimed to come forward because the type of case covered is one in which most 
victims and their families already claim.  There is therefore not much scope for an increase in 
case numbers.  

Number of personal injury cases in which claims are made

83. Other factors will determine whether or not the annual average tolls of people who die in 
course of their employment or on the roads are reduced. An average of 30 people die every year 
in Scotland in workplace accidents10. 272 people died on Scottish roads in 200811.

84. A very large proportion of the work related fatalities in Scotland is due to asbestos 
exposure. Mesothelioma incidence is known to be rising. There were 1,969 mesothelioma deaths 
in Great Britain in 2004.  However, the long latency period means that the overall incidence rate 
is still rising. Future projections (based on mesothelioma deaths to 2001) suggest that the 
incidence could reach 2,400 deaths per year by 2013 before falling away to an annual 
background rate of about 500 cases per year by 205012.  

85. Projections of the eventual annual incidence following the peak are uncertain.  Latest 
available figures for Scotland show that there were 197 cases of mesothelioma diagnosed in 
2003 and that in 2004 there were 161 deaths.  Specific predictions of future incidence for 
Scotland are not available.  What seems clear, however, is that mesothelioma deaths are on the 
rise and that rise will therefore impact on the level of damages payable in these cases as a whole.  

10 HSE/SCO/124/2009 24 June 2009
11 Key 2008 Road Casualty Statistics - www.scotland.gov.uk/News/Releases/2009/06/22094846
12 Heath & Safety Executive http://www.hse.gov.uk/statistics/causdis/meso.htm

26

http://www.hse.gov.uk/statistics/causdis/mesothelioma/


These documents relate to the Damages (Scotland) Bill (SP Bill 49) as introduced in the Scottish 
Parliament on 1 June 2010

13

Effect of the Bill on amounts of damages

86. The Bill will have the effect of increasing the amount of damages paid out in individual 
cases. There will therefore be an increased cost to the insurer or organisation which is 
responsible for payment of damages for a wrongful death.  

87. Thompsons Solicitors have provided information from their own case holdings which 
they estimate includes about 60% of the fatal cases in Scotland.  They presently act for 620 
families and are also acting in a further 99 live mesothelioma cases in which the victim’s 
lifespan is severely limited.

88. From their case holdings, Thompsons Solicitors have calculated that the average current 
loss of support in a fatal case would rise from £63,930 to £97,683, ie an average rise of 35% (or 
£33,753).  

89. In “lost years” cases in which the victim is dying from a fatal illness, the average will 
increase from £139,528 to £181,762, ie a rise of just over 23% (or £42,234). 

90. The present averages are low given that this head of damage is meant to compensate a 
family for the loss of future financial dependency or income for what is usually more than just a 
few years.  According to statistics supplied by Thompsons Solicitors, the average multiplier in 
fatal cases is 10.54 and the average multiplier in “lost year” cases is 12.73. Most cases involve 
families with relatively modest incomes and the effect of the deduction of the whole of the 
surviving partner’s income has diluted the compensatory principle of restoring victims to the 
position they would have been in but for the death. 

91. It has to be kept in mind that the multipliers referred to above are discounted to reflect 
mortality by reason of other causes and early payment.  They are not therefore based on the 
actual length of time a deceased or dying person would actually have continued to receive an 
annual income. 

92. On the basis of their own case statistics, Thompsons Solicitors estimate that about 100 
fatal cases (wrongful death cases) settle in Scotland every year.  In addition, a further 10 “lost 
year” cases settle before the victim dies.  It takes between four years to five years from the date 
of the death for these cases to reach a conclusion.  Traumatic fatal cases (ie where the victim 
died at the time of the accident) tend to take less time than those cases in which the victim has 
had a prolonged illness as a result of the wrongful act and has then gone on to die in the course 
of their case.  

Other effects of the Bill

93. The problem which has been identified in wrongful death cases is that they tend not to 
settle extra-judicially and are therefore more likely to be the subject of litigation.  This is 
particularly so in mesothelioma cases where the victim’s lifespan is very limited.  Simplification 
of the law will reduce the scope for argument in an area which is presently a significant source of 
dispute – that of calculation of future financial loss.  Some cases will still require to be litigated 
where parties are in dispute on liability or causation, but in cases where there is no such dispute 
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(and that is particularly so in mesothelioma cases and very often the case in accidents at work or 
road traffic accident cases), the main area of dispute is financial loss.  Simplification of the law 
in this area would have the beneficial effect of earlier settlement and a reduction in the number 
of cases which require to become court actions.  Those which do become court actions are likely 
to settle at an earlier stage. 

94. The effect of this legislation will therefore be to reduce the amount of court time and 
expense taken up with fatal cases. 

95. Thompsons Solicitors advise that only about 1% of their fatal cases settle without 
litigation.  They understand that to be the general experience of other personal injury lawyers 
even when these cases are relatively straightforward on facts, liability and damages.  Dispute 
over the amount of damages tends to be the main sticking point in cases in which all other 
aspects are straightforward.  The removal of this substantial area for dispute will result in earlier 
settlements and reduce the need for court proceedings.  Insurers are experienced at dealing with 
claims and do not usually instruct lawyers until a court action has been raised.  Earlier 
settlements will reduce the legal costs they have to pay to their own solicitors and the judicial 
expenses they incur after a case has been raised.  If insurers embrace the spirit of this legislation 
then they do stand to make financial savings but these will depend on their engaging with the 
representatives of victims and their families sooner than they do at the moment.  

Margins of uncertainty

96. Costs are presented in this Memorandum in terms of averages but settlements in 
individual cases can vary substantially depending on the age and earnings of the victim.  An 
elderly, retired victim whose spouse or partner is also retired will therefore have a case which is 
worth much less than that of a young man or woman killed in a road traffic accident who is at the 
top of their earning potential and supporting a young family.  

97. There are also variations year by year in regard to the number of wrongful deaths.  There 
is therefore a degree of uncertainty in the figures provided in this Memorandum. 

COSTS ON THE SCOTTISH ADMINISTRATION

The Scottish Government

98. Thompsons Solicitors do not have any fatal cases against the Scottish Government (SG)
in their caseload at the moment but the possibility of SG being a defender from time to time 
exists.  There would appear to be few wrongful death cases brought against SG so the future cost 
for such cases is therefore expected to be negligible.  There is, however, the possibility of the 
UK Government invoking the Statement of Funding Policy between itself and SG, which means 
the SG would be asked to meet any additional costs incurred by UK Government departments as 
a result of this legislation (see paragraphs 99 and 100 below).  The Statement says that, where 
decisions taken by any devolved administration or bodies under their jurisdiction have financial 
implications for departments or agencies of the UK Government (or, alternatively, decisions of 
UK departments or agencies lead to additional costs for any of the devolved administrations) and
other arrangements do not exist automatically to adjust for such extra costs, the body whose 
decision leads to the additional cost will meet that cost.  
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British Shipbuilders

99. Thompsons Solicitors have identified 62 relevant cases which they have against British 
Shipbuilders indemnified companies.  These are all asbestos related cases of which Thompsons 
have, by their estimate, some 90% in Scotland.  The only increase to be projected in these cases 
is the general increase in the incidence of mesothelioma cases which has been predicted and is 
referred to above.  The case numbers are not particularly large and any increase in damages will 
depend on the financial circumstances of each family on a case by case basis.  These cases are 
indemnified by Department for Business, Enterprise and Regulatory Reform.

Ministry of Defence

100. Thompsons Solicitors advise that they have two recent cases against the Ministry of 
Defence (MOD) for wrongful death.  It is a UK Government department and neither case would 
be affected by this legislation by reason of the victims not being someone who was financially 
supporting any dependents.  There is scope, however, for this legislation to result in MOD facing 
larger claims for damages in wrongful death cases.  On average there are only about two 
mesothelioma cases a year against the MOD and these type of cases are diminishing (against the 
run of the general trend in mesothelioma which is rising) because the MOD was swifter than 
most employers to improve working conditions relative to asbestos. The impact of this 
legislation as a whole against the MOD is therefore likely to be relatively small.  

Scottish courts

101. It is not anticipated that the proposed legislation will increase costs to the Scottish courts.  
Most cases raised in court are settled without the need for a hearing (98% of all personal injury 
cases raised in the court settle extra-judicially).  That pattern is unlikely to change even if, as 
anticipated, fewer actions are raised as a result of this legislation.  It will be in insurers’ interests 
to settle cases in which there is limited scope for argument at a much earlier stage.  At present 
most cases are settling at or about the pre-trial meeting stage which occurs about four weeks 
before the hearing on evidence (Proof or Trial). 

102. Earlier settlement of these types of case – either before a court action is raised or at an 
earlier stage in the action itself – will free up the courts to deal with other business.  

Legal aid

103. Civil legal aid is available to some parties raising a court action.  Most personal injury 
cases, however, are either supported by a trade union or run by solicitors on a speculative fee 
basis.  In cases in which legal aid is applied for and granted there are statutory tests which have 
to be met in respect of both financial eligibility and reasonable prospects of success.  Where the 
case is successful then the Scottish Legal Aid Board’s costs and outlays will be defrayed by an 
award of expenses against the unsuccessful party.  As noted above, 98% of litigated personal 
injury cases settle which means that there is unlikely to be any increase to legal aid costs as a 
result of this Bill.  
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COSTS ON LOCAL AUTHORITIES

104. Thompsons Solicitors advise that they are presently running 18 wrongful death cases 
against Scottish local authorities.  These cases are at various stages and translate into an average
of four new court actions being raised against Scottish local authorities every year by 
Thompsons Solicitors which would project to just under seven a year for all of Scotland. 

105. Most of these cases are insured and the cost will therefore fall in large part on the local 
authorities’ employers’ liability insurer but each local authority also has an excess to meet in 
respect of that policy.  Any increase in costs to local authorities will therefore depend to the 
extent to which their excesses increase but there are so many other factors which determine the 
amount of an excess including, in particular, an individual authority’s claims experience in other 
cases, that the effect of this measure is unlikely to have any significant impact.  

106. The case numbers would not appear to be high enough to make any material difference 
and local authorities, and their insurers, will benefit from a decrease in cost if cases are settled at 
an earlier stage.  Earlier settlement gives them a real opportunity to reduce legal costs and court 
expenses. 

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES

107. The Bill will have implications for employers’ liability, public liability and road traffic 
insurers.  It will increase their liability in some fatal cases and in cases in which the claimant is 
dying as a result of work related fatal illness or injuries.  This, in turn, may have the effect of 
raising insurance premiums for policies covering such liabilities but insurers will also have the 
option of loading premiums in respect of claim histories and increasing excesses.  Any general 
increase in insurance premiums is not therefore a “given” as a result of this legislation and 
insurers already can, and do, tailor the cost of insurance for employers with a poor claims 
history. 

108. The Bill will not have any direct cost implications for individuals.  

SUMMARY OF ADDITIONAL COSTS ARISING FROM THIS BILL

109. The effect of the Bill will be to increase the level of damages for loss of financial 
dependency or loss of future earnings in wrongful death and lost year cases.

110. The additional costs will fall on those responsible for the wrongful death. 

111. The average increases will be as follows:

Present level New level Increase

Wrongful death case £63,930 £97,683 £33,753

Lost years case £139,528 £181,762 £42,234
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Overall average increase per year:

Wrongful death cases concluded per annum – 100 x 33,753 £3,375,300

Lost year cases concluded per annum – 12 x 44,234 506,808

Total £3,882,108

Where will the additional annual costs fall?

Cases Increase Totals

Insurers 80 fatal £33,753 £2,700,204

10 lost years £42,234 £422,340

British Shipbuilders 10 fatal £33,753 £337,530*

2 lost years £42,234 £84,468*

MOD 2 fatal £33,753 £67,506*

Local authorities 8 fatal £33,753 £270,024**

SG Negligible - -

* It should be noted that in asbestos related cases, British Shipbuilders and the MOD will 
be only one of a number of defenders.  It is common in these cases for there to be 
multiple defenders because of the victims’ work history which means that liability for the 
sums indicated would be shared with other defenders – mainly insurers.

** A large proportion of this sum will fall to be met by the local authorities’ insurers and 
will depend on the terms and conditions of individual policies.

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE

112. On 1 June 2010, the Presiding Officer (Alex Fergusson MSP) made the following 
statement:

“In my view, the provisions of the Damages (Scotland) Bill would be within the 
legislative competence of the Scottish Parliament.”
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DAMAGES (SCOTLAND) BILL

——————————

POLICY MEMORANDUM

INTRODUCTION

1. This document relates to the Damages (Scotland) Bill introduced in the Scottish 
Parliament on 1 June 2010. It has been prepared on behalf of Bill Butler MSP, who is the 
member in charge of the Bill, to satisfy Rule 9.3.3A of the Parliament’s Standing Orders. The 
contents are entirely the responsibility of that member and have not been endorsed by the 
Parliament. Explanatory Notes and other accompanying documents are published separately as 
SP Bill 49–EN.

BACKGROUND

2. The Bill implements the Scottish Law Commission’s (“the Commission”) Report on 
Damages for Wrongful Death (“the Report”)1 which was published on 30 September 2008.  
Subject to one exception, the Bill is in exactly the same terms as the draft Bill which the 
Commission attached to its Report and which gave effect to its recommendations.2

3. In September 2006, Scottish Ministers asked the Commission to review the existing law 
on damages for wrongful death. The remit given to the Commission was—

“To consider the law relating to damages recoverable in respect of deaths caused by 
personal injury and the damages recoverable by relatives of an injured person; and to 
make appropriate recommendations for reform”. 

4. The existing law relating to such damages is mainly contained in the Damages (Scotland) 
Act 1976 (“the 1976 Act”), as amended. An outline of the existing law is set out in Part 2 of the 
Commission’s Report. For ease of reference, and with the permission of the Commission, this is 
reproduced in Appendix 1 to this Memorandum.

5. The Commission reviewed the existing law on its merits in order to identify whether or 
not any changes were required.

6. On 1 August 2007, the Commission published a Discussion Paper on Damages for 
Wrongful Death3 which canvassed a wide range of options for reform of the law. The 

1 Scot Law Com No 213. http://www.scotlawcom.gov.uk/html/reports.php#r213  
2 Report, Appendix A. The minor exception is the omission of a consequential amendment in the schedule to section
651 of the Companies Act 1985 (c.6) because that section has now been repealed
3 Discussion Paper No 153  
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Commission invited comments from a number of specific consultees and more generally from 
the public on a number of questions. The discussion paper produced 15 formal responses4.

7. Having reviewed the existing law, the Commission concluded that—

“it has become clear that there is general satisfaction with the existing law and that there 
is little support for radical reform. However, as we shall see,5 there are some areas where 
the current law no longer reflects the realities, in particular the economic realities, of 
contemporary family structures in Scotland. Here the law has become anachronistic and 
the majority of respondents agreed that reform of these areas was desirable. Moreover, it 
was also accepted that the Damages (Scotland) Act 1976 has become over-complex and, 
indeed, contains inaccuracies as a consequence of the numerous amendments made to it. 
Accordingly, our major recommendation is that the 1976 Act should be repealed and 
replaced by new legislation which will restate the current law with greater clarity and 
accuracy.”6

8. The Report was submitted to Scottish Ministers in September 2008.  However, by April 
2009, they had not indicated whether they agreed with the Commission’s recommendations and, 
if so, whether they were proposing to introduce a Bill into the Scottish Parliament to give effect 
to them. Accordingly, I considered that it was necessary to introduce such a Bill as a Member’s 
Bill. I lodged a draft proposal for such a Bill in the Parliament on 29 April 2009 in the following 
terms—

“Proposal for a Bill in relation to rights to damages in respect of personal injuries and 
death and for connected purposes”

9. I also lodged at the same time a statement of my reasons as to why I considered that, as 
the Commission has already consulted upon their proposals, a case for the Bill had already been 
established and that further consultation on the draft proposal was therefore unnecessary.7

However, the Justice Committee decided that it was not satisfied with my statement.8

10. I lodged with the Parliament and issued a consultation paper on 31 July 20099. 
Consultation lasted until 26 October 2009. On 31 January 2010, I lodged with the Parliament a 
final proposal for the Bill, together with a summary of the consultation responses10.  I obtained 
the necessary support from other MSPs within a month of that date11and Scottish Ministers did
not indicate, by the end of that period, that they would initiate legislation in this session to give 

4 The consultees who submitted written comments are listed in Appendix D to the Report  
5 Report, paragraphs 3.32–3.44; 3.52–3.57  
6 Report, paragraph 3.1  
7 See Standing Orders of the Scottish Parliament, Rule 9.14(3)(b) 
http://www.scottish.parliament.uk/business/parliamentaryProcedure/index.htm  
8 See Justice Committee, Official Report for 2 June 2009 col 1961 
http://www.scottish.parliament.uk/s3/committees/justice/or-09/ju09-1701.htm  
9 Damages (Scotland) Bill Consultation (262KB pdf posted 03.08.2009) See Standing Orders Rule 9.14.3 and 
9.14.7
10 Proposed Damages (Scotland) Bill Summary of Consultation Responses (41KB pdf posted 14.01.2010) See 
Standing Orders of the Scottish Parliament, Rule 9.14.9 
11 See Standing Orders of the Scottish Parliament, Rule 9.14.11
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effect to the proposal or waive their right to do so. Accordingly, I have obtained the right to 
introduce a Bill to give effect to my proposal.12

MAIN PURPOSE OF THE BILL

11. The main purpose of the Bill is to implement the Commission’s Report on Damages for 
Wrongful Death.

12. As previously mentioned, the Commission concluded—

“that there is general satisfaction with the existing law and that there is little support for 
radical reform”

but it was generally accepted that the 1976 Act—

“has become over-complex and, indeed, contains inaccuracies as a consequence of the 
numerous amendments made to it.”

 Accordingly, its major recommendation was—

“ that the 1976 Act should be repealed and replaced by new legislation which will restate 
the current law with greater clarity and accuracy.”13

13. The Commission also found that—

“there are some areas where the current law no longer reflects the realities, in particular 
the economic realities, of contemporary family structures in Scotland. Here the law has 
become anachronistic and the majority of respondents agreed that reform of these areas 
was desirable.”14

14. For ease of reference, a complete list of the Commission’s recommendations is 
reproduced in Appendix 2 to this Memorandum. It can be observed that most of them 
recommend the continuation of the existing law. The Commission only recommended making 
five substantive amendments to the existing law. These are described later in this Memorandum. 
However, the two most significant of those amendments are concerned with what deductions 
require to be made when calculating––

(a) the financial loss of a person dying from personal injuries through the fault of 
another in order to take account of that person’s living expenses. The Commission 
recommended that there should be a standard deduction of 25% of the victim’s net 
income to take account of such living expenses15;

(b) the financial loss suffered by any dependent relative of such a person who has 
died in order to take account of the deceased’s living expenses and the 
dependant’s own income. The Commission recommended that there should be a 
standard deduction of 25% of the deceased’s net income to take account of such 

12 See Standing Orders of the Scottish Parliament, Rule 9.14.12
13 Report, paragraph 3.1  
14 Report, paragraph 3.1  
15 See paragraphs 18 – 24 below
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living expenses and that no deduction should be made for the income of the 
widow or widower or dependent children16.

15. The Commission attached to its Report a draft Bill which is essentially a consolidation or 
re-enactment of the existing law in the 1976 Act but with amendments to give effect to the 
Commission’s recommendations. The Bill which I am introducing is, with one exception, in 
exactly the same terms as the draft Bill which the Commission attached to its Report17.

16. However, although the Bill is essentially a consolidation or re-enactment of the existing 
law in the 1976 Act, it is not a Consolidation Bill as defined in the Standing Orders which would 
attract the special expedited procedure in the Parliament.18  This is because the purpose of the
Commission’s remit was not to consolidate but to review the existing law. What the Commission 
did was to take a fresh look to ascertain whether it required to be changed.  Furthermore, some of 
the amendments which the Commission recommended, and, in particular, the two most 
significant ones mentioned above, would not be the kind of amendments which it is open to the 
Commission to recommend if it was a Consolidation Bill and which are limited to those which 
are—

“necessary for the purpose of producing a satisfactory consolidation”.19

SUMMARY OF AMENDMENTS TO THE EXISTING LAW

17. The Commission recommended that five substantive amendments should be made to the 
existing law. These are summarised in the following paragraphs. 

Victim’s damages for patrimonial loss: assessment of future reasonable living expenses 

Existing law 

18. The amount of damages which a victim of personal injuries can claim includes any 
patrimonial (that is, financial) loss suffered as a result of those injuries. A victim can claim for 
damages up to the date of proof and for future loss. 20

19. Section 9(2)(a) of the 1976 Act provides that, when quantifying future loss, the courts are 
to assume that the victim will live until the date when he would have been expected to die if he 
had not suffered the injuries. This date is known as the “notional date of death”. This provision 
allows the victim to recover damages for the “lost period”, which is the period between his 
expected date of death and his notional date of death. 

20. Under the existing law, the court is required, when assessing patrimonial loss during the 
lost period, to deduct an amount to account for the living expenses which in the opinion of the 
court the victim would have reasonably incurred during that period.21

16 See paragraphs 30 – 42 below
17 Report, Appendix A. The minor exception is the omission of a consequential amendment in the schedule to 
section 651 of the Companies Act 1985 (c.6) because that section has now been repealed
18 See Rule 9.18 of the Standing Orders  
19 See paragraphs 17–23 of the 1st Report 2003 of the Salmon and Freshwater Fisheries (Consolidation) (Scotland) 
Bill Committee. http://www.scottish.parliament.uk/business/committees/historic/ad-fish/index.htm  
20 See Appendix 1, paragraph 2.4  
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Reason for amendment

21. In these kind of cases, liability is usually admitted, but one of the major factors which 
delays the settlement of claims for damages, and prolongs court proceedings, are disputes 
concerning what deduction should be made from the victim’s earnings to account for the 
victim’s living expenses. The person liable for causing the injuries is usually in effect 
represented by insurance companies who invariably argue for a high percentage deduction to be 
made.  It is frequently difficult to prove what those expenses are. They have to be assessed on a 
case-by-case basis by reference to the circumstances of the particular victim. This means that 
cases which should have been settled during the victim’s lifetime are delayed until he dies, 
particularly where the victim is dying of mesothelioma. These disputes over financial loss cause 
needless delay and distress.

Amendment proposed

22. The Commission considered that it would be simpler to provide for a standard percentage 
deduction to be made from the deceased’s net income to represent the victim’s reasonable living 
expenses. The Commission considered that it was reasonable to assume that a person should be 
taken to have spent 25% of his net annual income on his own living expenses. Accordingly, the 
Commission recommended that the court should make a fixed deduction of 25% of his net 
annual income to represent the victim’s reasonable living expenses during the lost period.22

23. This amendment would simplify the calculation of the victim’s claim for patrimonial loss 
and so reduce delay in the settlement of such claims. This would, therefore, avoid the needless 
delay and distress which is currently experienced. 

24. This recommendation is given effect to in section 1(6)(c) of the Bill.

Victim’s damages for patrimonial loss: personal services under section 9 of the 
Administration of Justice Act 1982 (“the 1982 Act”)

Existing law

25. Where a victim of personal injuries provided personal services gratuitously to a relative 
and he is no longer able to do so as a result of those injuries, he or she may claim damages in 
terms of section 9 of the 1982 Act.23  This applies to services which the relative would otherwise 
ordinarily have to pay for.24 The damages are intended to stand as payment for the provision of 
these services to the relative by someone other than the victim. Under the existing law, there are
no damages payable for the deceased’s inability to provide such services during the lost period.25

Need for amendment

26. The Commission considered that there is no reason why such damages should not be 
recovered during the lost period because, if he or she had not been injured, the victim would 

21 1976 Act, section 9(2)(c)
22 Report Recommendation 4, paragraph 3.9  
23 Administration of Justice Act 1982, section 9(1) and (3)
24 Administration of Justice Act 1982, section 9(3)(b). The definition of “personal services” has been interpreted 
widely by the courts: see Ingham v Russell (Transport) Ltd 1991 SC 201
25 See Appendix 1, paragraph 2.8
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have been able to provide personal services gratuitously to his family until the notional date of 
death. 

Amendment proposed

27. Accordingly, the Commission recommended that a claim under section 9 of the 1982 Act 
should include damages in respect of the victim’s inability to provide gratuitous personal 
services to his relatives during the lost period.26

28. This amendment would correct an obvious omission from the provision made in the 1982 
Act.

29. This recommendation is given effect to in section 13(a) of the Bill. 

Relatives’ damages for patrimonial loss: assessment of loss of support 

30. The main policy change which the Commission recommended should be made related to 
the rights of relatives to damages for patrimonial loss and, in particular, the calculation of loss of 
the deceased’s support. 

31. A relative of a person who has died from personal injuries may recover, as damages for 
patrimonial loss, an amount which will compensate the relative for the loss of the financial 
support which the deceased would have provided for the relative if he or she had not died from 
the personal injuries.27  The Commission recommended that this should continue to be the law.28

Need for amendment and amendments proposed

32. However, the Commission made 3 criticisms of the existing law relating to how the 
calculation is made of the amount of the compensation for that loss of support. 

First criticism

33. The first criticism is that, under the existing law, it is for the relative to prove the amount 
of the actual financial support which he received, and was likely to receive in the future.
However, it is frequently difficult to establish the deceased’s current and future income and the 
extent to which the deceased might have spent on himself as distinct from his relatives.29  As 
mentioned above in the case where the injured person is still living30, one of the major factors 
which delays the settlement of such claims for damages, and prolongs court proceedings, are 
disputes concerning what deduction should be made from the deceased’s earnings to account for 
the deceased’s living expenses.

34. The Commission, therefore, recommended––

26 Report Recommendation 5(b), paragraph 3.12
27 1976 Act, section 1(3). See Appendix 1, paragraphs 2.18–2.21
28 Report Recommendation 10 paragraphs 3.30–3.34
29 Report paragraph 3.35
30 See paragraph 21 above
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(a) that the court should assume that the total amount available to support the 
deceased’s relatives is an amount equivalent to 75% of the deceased’s net annual 
income. In other words, it should be assumed that, in every case, the deceased 
would have spent 25% of his net annual income on his own living expenses. This
is consistent with its recommendation regarding the victim’s future living 
expenses;31

(b) that, in the case where the claim for loss of support is made by a relative who is 
the deceased’s spouse, civil partner, cohabitant, or dependent child and no other 
relative makes such a claim, the court should assume that the deceased supported 
them to the extent of 75% of his net income;

(c) that, where a claim is made by the deceased’s spouse, civil partner, cohabitant or 
dependent child, and also another relative whom the deceased was supporting, the 
amount of that other relative’s support must be deducted from the 75% of the 
deceased’s net income which the deceased is to be taken to have used to support 
his partner and dependent children; 

(d) a dependent child is to be defined for those purposes as a child of the deceased, or 
a child accepted by the deceased as a child of his family, who is under the age of 
18 and to whom the deceased owed an obligation of aliment at the time of his 
death.32

35. The situation under the existing law has been made even more uncertain by the recent 
decision of Lord Kinclaven in Guilbert & Others v Allianz Insurance plc33. This case arose out 
of the death of the pursuer’s wife in a car accident.  Lord Kinclaven held that the conventional 
rule of thumb that a 25% deduction should be made to reflect the deceased’s living expenses did 
not apply and that it was for the pursuer to prove that the deduction claimed was fair and 
reasonable in the facts and circumstances of the particular case concerned. He held that a 30%
deduction should be made in relation to past loss of support and 35% in relation to future loss of 
support. However, the reasons why he arrived at these figures were not spelt out. As this case has 
set out different deductions from those allowed in such cases by the rule in Brown v Ferguson 34

(see below), it has, in fact, added to the uncertainty of both advising clients and negotiating on 
their behalf with the consequent effect of increasing the scope for delay in settlement and an 
increase in litigation.

Second criticism

36. The second criticism is that, under the existing law, where the pursuer is the deceased’s 
spouse, civil partner or cohabitant or dependent children, the loss of support for the pursuer is 
calculated using the formula laid down in Brown v Ferguson 35. Under this formula––

(a) the net incomes of the deceased and the pursuer are added together;

(b) a deduction of 25% is then made to represent the deceased’s living expenses; and

31 See paragraphs 22 – 23 above
32 Report Recommendation 11(a)–(d), paragraphs 3.36–3.43
33 2009 CSOH 10
34 1990 SLT 274
35 1990 SLT 274
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(c)  the pursuer’s net income is then also deducted to leave a sum for loss of 
dependency which, when multiplied by an appropriate multiplier, will give the 
total sum for that head of damages

37. In cases in which there is a joint income coming into the family and the family budget 
depends on it to pay the mortgage, other household bills and maintain the family’s quality of pre-
accident/illness life, the Brown v Ferguson formula results in under-compensation.  Where both 
husband and wife contribute roughly half of the joint household income, the application of this 
formula means that the widow or widower is not entitled to any loss of support even although the 
joint income of the household is halved. The current law was formulated years ago when the 
traditional family setup was perceived as being the father as breadwinner and the mother as 
staying at home and caring for the children. However, the Commission recognised that this 
picture is outdated this no longer represented current economic realities. The usual situation 
nowadays is for both the deceased and the pursuer to have joint incomes and, in such a case, the 
application of the formula leads to unsatisfactory results because it reduces the sum for loss of 
dependency available for the pursuer and any dependent children. It does not recognise that a 
surviving partner may sustain substantial economic loss as a result of the victim’s death, even 
though the survivor was not being supported by the deceased in the traditional sense because the 
survivor was also earning a substantial salary. The Commission therefore took the view that the 
formula has become anachronistic.36  Lord Glennie recognised in Weir & Others v Robertson 
Group (Construction) Limited & Others37 that he had no choice but to apply Brown v Ferguson
despite the fact he felt it was inappropriate in that case to subtract the widow’s income.

38. Accordingly, in such cases, the Commission recommended that the pursuer’s net income 
is to be disregarded. In other words, the rule in Brown v Ferguson is no longer to apply.

Third criticism

39. The third criticism is that, under the existing law, after the amount of loss of support has 
been calculated, the courts then apply the Ogden Tables38 to find an appropriate multiplier as 
from the date of death rather than from the date of the proof. However, the multiplier, which is 
used to calculate future loss, is discounted to take account of factors which may arise in the 
future. The Commission considered that there was no need for a multiplier to be applied for the 
period between the date of death and the date of proof because, as it is in the past, the loss 
sustained by the relative can be properly quantified. A multiplier should continue to be used to 
compensate the relative’s future loss when the damages for that loss should continue to be 
subject to an appropriate discount.39

36 Report paragraphs 3.39–3.43. In Appendix B to the Report, the Commission has set out several worked examples 
of this formula as it applies in different scenarios
37 2006 CSOH  
38 Actuarial Tables for Use in Personal Injury and Fatal Accident Cases (“The Ogden Tables”). The 6th edition of 
the Tables provides detailed guidance on how the courts should assess awards of damages. The Tables and 
explanatory notes are published by the Government Actuary’s Department and are available online at 
http://www.gad.gov.uk/Documents/Ogden_Tables_6th_edition.pdf
39 Report, paragraphs 3.45 and 3.46
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40. Accordingly, the Commission recommended that the relative’s loss of support should be 
divided into past loss and future loss, and a single multiplier should run from the date of the 
interlocutor awarding damages in respect of future loss only.40

41. These amendments will make a significant difference in simplifying the calculation of 
relatives’ claims for patrimonial loss.  In particular––

(a) the standardisation of the percentage deduction of 25% to be made for the 
deceased’s living expenses will assist in expediting settlement of their claims for 
damages and in reducing the needless delay, anxiety and distress which is a 
consequence of the existing law; and

(b) the removal of the rule in Brown v Ferguson that a deduction should be made for 
any dependant’s income will make our law reflect current economic and social 
realities by recognising the importance of the total income of a household. This 
will remedy the present unsatisfactory position which results in under-
compensation. It can also be seen as promoting equality by removing an 
anachronistic and obvious discrimination against a surviving spouse or partner 
and dependent children.

42. These recommendations are given effect to in section 7 of the Bill.

Relatives’ title to sue for patrimonial loss 

Existing law 

43. Under the existing law, the group of relatives who can sue for patrimonial loss (e.g. loss 
of support) is different from those who can sue for non-patrimonial loss (e.g. grief and 
suffering). 

44. The relatives who can sue for non-patrimonial loss are restricted to the deceased’s 
immediate family. This is defined as (i) the deceased’s spouse or civil partner; (ii) the deceased’s 
opposite sex or same sex cohabitant; (iii) the deceased’s parents and children; (iv) any person 
who was accepted by the deceased as a child of the family; (v) any person who accepted the 
deceased as a child of the family; (vi) any person who was the brother or sister of the deceased or 
was brought up in the same household as the deceased and was accepted as a child of the family 
in which the deceased was a child and (vii) any person who was a grandparent or grandchild of 
the deceased. 

45. The relatives who can sue for patrimonial loss include not only the deceased’s immediate 
family but also extends to deceased’s further ascendants and descendants, the deceased’s uncles, 
aunts, nieces and cousins and deceased’s former spouse or civil partner. It is further extended by 
the inclusion of “in-laws”. 

Need for amendment

46.  The Commission considered that title to sue for patrimonial loss should be restricted to 
those relatives who currently constitute the deceased’s immediate family. It considered these are 

40 Report Recommendation 12, paragraphs 3.45–3.46
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the relatives who are most likely to have had an affective relationship with the deceased and who 
are most likely to have been in receipt of the victim’s support at the time of his death. In other 
words, the Commission considered that the current group of relatives with title to sue for 
patrimonial loss is too wide and has become anachronistic. In addition, the Commission 
considered that definition of relatives in the 1976 Act was complicated and ambiguous and that 
its recommendation would simplify the law. 

Amendment proposed

47. Accordingly, the Commission recommended that the right to sue for patrimonial as well 
as non-patrimonial loss should be restricted to those relatives of the deceased who currently 
constitute the deceased’s immediate family. 41

48. This recommendation is given effect to in the definition of “relative” in section 14 of the 
Bill.

Relatives’ damages for non-patrimonial loss; exclusion of mental illness 

Existing law

49. The Commission considered that the relatives should continue to be able to claim 
damages for non-patrimonial loss to compensate for the grief and suffering caused by the 
wrongful death of a relative and the loss of their love and companionship. However, the 
Commission recommended that it should be called “grief and companionship award”.42

Amendment proposed

50. There is some case law to suggest that, where a relative suffers mental illness as a result 
of the deceased’s death, damages for that mental illness should be awarded as falling within the 
heading of grief and sorrow.43 However, the Commission considered that it should be made clear 
that damages for non-patrimonial loss should not include damages in respect of any mental 
illness suffered by a relative as a consequence of the victim’s death because it was more 
appropriate for the question whether such damages can be recovered to be determined in an 
independent action.44

51. These recommendations are given effect to in section 4(2)(b), (3) and (5) of the Bill. 

ALTERNATIVE APPROACHES

52. The only way in which effect can be given to the Commission’s recommendations in its
Report is by legislation. No alternative approach was therefore considered.

41 Report Recommendation 15, paragraphs 3.54–3.57
42 Report Recommendation 13, paragraphs 3.47–3.52
43 Gillies v Lynch 2002 SLT 1420
44 Report Recommendation 14, paragraphs 3.53
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53. However, Scottish Ministers have indicated, in an answer by Fergus Ewing to a 
parliamentary question on 8 December 200945 that they are proposing to bring together and 
consult upon three unimplemented reports by the Commission relating to damages for personal 
injury, namely its report on Damages for Psychiatric Injury (No.196, 2004), its Report on 
Personal Injury Action: Limitation and Prescribed Cases (No.207, 2007) and its Report on 
Damages for Wrongful Death (No.213, 2008). However, it is not clear when this consultation 
will take place nor if and when the Government might bring forward a Bill to give effect to this 
amalgamated approach, apart from the fact that it would not be in this session. This amalgamated 
approach might be described as an alternative way of giving effect to this Report.

54. I am unconvinced about either the necessity or the desirability of combining into one 
large portmanteau Bill what are essentially three Bills covering entirely disparate aspects of the 
law relating to damages for personal injuries. There is no necessary relationship between those 
three Bills which would justify bringing them together in the manner proposed by the 
Government.

55. I am also persuaded that there is an urgent need to make the amendments which the 
Commission recommended should be made to the law relating to damages for wrongful death 
rather than waiting until this Bill can be combined with the two earlier Reports into a single Bill. 
While the areas covered by the two earlier Reports are important, the problems about them 
which have been identified by the Commission are neither as acute nor as pressing as those 
which face claimants in wrongful death cases right now and which will be remedied by this Bill.  

CONSULTATION

56. As mentioned above46, on 1 August 2007, the Commission published a Discussion Paper 
on Damages for Wrongful Death47 which canvassed a wide range of options for reform of the 
law. The Commission invited comments from a number of specific consultees and more 
generally from the public on a number of questions. The discussion paper produced 15 formal 
responses48 and a majority of these expressed support for the idea of reform in the areas 
contained in a draft Bill. The Commission considered the responses; it was assisted throughout 
its deliberations by an advisory group of legal practitioners and academics. The group provided 
comment and practical advice during the process, in particular on issues that emerged from the 
discussion paper.

57. As is also mentioned above49, I published a consultation paper on my proposal on 31 July 
200950. Consultation ran until 26 October 2009. The consultation document was sent to 23 
organisations and individuals with an interest in this issue. It was also made available from a link 
on the Proposals for Members’ Bills webpage on the Scottish Parliament website51. 

45 http://www.scottish.parliament.uk/business/pqa/wa-09/wa1208.htm
46 See paragraph 6 above
47 Discussion Paper No 153  
48 The consultees who submitted written comments are listed in Appendix D to the Report
49 See paragraph 10 above
50 Damages (Scotland) Bill Consultation (262KB pdf posted 03.08.2009) See Standing Orders Rule 9.14.3 and 
9.14.7
51 http://www.scottish.parliament.uk/business/bills/membersBills.htm
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58. There were 14 responses to that consultation paper. 64% of those fully supported all the 
proposals. The remaining 36% supported the proposals but subject to certain amendments which 
included: opposition to any suggestion that the pursuer’s income should be disregarded; division 
of a relative’s loss of support claim into past and future losses (proof date); approach to 
compensation; concerns about the set 25% and 75% allowances made for living expenses and 
dependency respectively; the approach to multipliers; exclusion of mental illness. A full 
summary and analysis of the consultation responses is available on the Proposals for Members’
Bills webpage on the Scottish Parliament website52.

59. I have considered all the responses to the consultation paper. There was, however, no 
agreement among the minority who objected to the proposed amendments as to what should 
replace them. For example, some of those who objected to the fixed percentage deduction for the 
victim or deceased’s living expenses thought that the deduction should depend on the facts and 
circumstances of each case while others welcomed the simplicity which the fixed deduction 
would make but thought that provision should be made to allow the courts to disregard it in 
exceptional cases. In other cases, the minority simply wanted the existing law to be retained. 
However, I remained persuaded by the reasons put forward by the Commission for proposing the 
amendments which it recommended and I, therefore, concluded that no amendment should be 
made to the Bill as prepared by the Commission. It will, of course, be possible for those who 
oppose certain of those amendments to pursue their concerns during the Parliamentary process.

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

60. The provisions in the Bill are concerned with bringing up to date the law of damages in 
respect of death from personal injury. 

61. It is considered that the effects of the amendments made by the Bill will simplify the 
calculation of claims for damages and expedite the settlement of such claims and thereby 
promote the delivery of civil justice and equal opportunities. 

62. In particular, the proposal that, when calculating the loss of support suffered by a 
surviving partner and dependent children, the rule in Brown v Ferguson should no longer apply 
and their net income should be disregarded53, will make the law reflect current economical and 
social realities. That rule was appropriate in the days of the traditional family, when the deceased 
was the main breadwinner and the surviving partner’s primary role was to look after the home 
and children and had no substantial income of their own. However, this no longer reflects current 
economic realities. The usual situation nowadays is for both the deceased and the pursuer to have 
joint incomes and, in such a case, the application of the formula leads to unsatisfactory results 
because it reduces the sum for loss of dependency available for the pursuer and any dependent 
children. Accordingly, the removal of this rule will promote equality by removing an 
anachronistic and obvious discrimination against a surviving spouse and dependent children.

52 Proposed Damages (Scotland) Bill Summary of Consultation Responses (41KB pdf posted 14.01.2010) See 
Standing Orders of the Scottish Parliament, Rule 9.14.9 
53 See paragraphs 30 – 34 above
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63. Apart from that, the Bill will have no effect on equal opportunities, human rights, island 
communities, local government or sustainable development.
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APPENDIX 1: OUTLINE OF CURRENT LAW

(Reproduced from Part 2 of the Commission’s report)

INTRODUCTION 

2.1 In this Part we outline the current law relating to damages for wrongful death and 
examine who is entitled to make a claim for damages. 

2.2 When a person suffers injury or disease as a result of the actions or omissions of another, 
Scots law recognises the wrong by allowing reparation to be claimed from the wrongdoer. 
Reparation takes the form of damages, intended to compensate the injured person for the loss, 
injury and damage he has sustained. Where the person dies as a result of the injury or disease, 
the right to claim damages passes to his executor.54 The victim’s relatives may also have a 
separate claim for the loss of support and grief and distress that they have suffered because of the 
death. Awards of damages are compensatory in nature, not punitive: the aim is to put the victim 
– or his family – in the position in which he would have been had he not been injured, so far as 
money can achieve this. 

2.3 The Damages (Scotland) Act 1976 regulates awards of damages in cases of wrongful 
death. Part 2 of the Administration of Justice Act 1982 relates to damages for personal injuries 
more generally and should be read in conjunction with the 1976 Act. 

The victim’s claim 

2.4  Where a claim for damages for personal injury is made, it is the practice to divide it into 
various heads of damages to assist in quantifying the claim. While this aids the court, it must be 
remembered that the various heads of damages do not constitute discrete claims: there is a single 
claim which is regarded as falling into several parts for the purpose of quantification.55 When 
assessing damages, the court will consider both the patrimonial and non-patrimonial loss which 
the victim has suffered. Patrimonial loss consists of economic loss as a result of the personal 
injuries. Non-patrimonial loss takes account of the emotional distress, pain and suffering which 
the victim has experienced. Damages for non-patrimonial loss are known as solatium. A victim 
may claim for loss suffered up to the date of proof and also for future loss. 

The victim’s right to claim for patrimonial loss 

2.5 The victim’s claim for damages for patrimonial losses up to the date of proof may include 
compensation for loss of earnings, the cost of reasonable medical expenses, the cost of necessary
services rendered to the victim by a relative56 and the costs arising from the victim’s inability to 
render gratuitous services to his family.57 As these losses will already have occurred they can be 
precisely quantified. 

54 Damages (Scotland) Act 1976, s 2(1).
55 Irving v Hiddleston 1998 SC 759
56 Administration of Justice Act 1982, s 8. See para 2.8 below
57

Administration of Justice Act 1982, s 9. See para 2.9 below
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2.6 At proof, the court will look forward and assess the amount of economic loss likely to be 
suffered in the future. This may include loss of future earnings, the cost of future maintenance, 
nursing and medical care, the cost of future necessary services rendered to the victim by a 
relative58and costs arising from the victim’s inability to render gratuitous services to his family.59

The projection that the court will make as to future patrimonial loss is a question of fact in each 
case, although conventions have developed to assist quantification. Of these, the method used to 
calculate the victim’s loss of future earnings is the most important. First the court determines the 
victim’s net annual earnings at the date of proof.60 This figure is the multiplicand. A multiplier is 
then found by reference to the Ogden Tables,61 which provide actuarial data for this purpose.62

The product of the multiplier and multiplicand provides a lump sum which is intended to provide 
a fund in lieu of the victim’s income until his death. At that point, both the capital sum awarded 
and the income from having invested it should be exhausted. 

2.7 Section 9(2)(a) of the 1976 Act provides that, when quantifying future loss, the court will 
assume that the victim will live until the date when he would have been expected to die if he had 
not suffered the injuries. This date is known as the “notional date of death”. This provision 
allows the victim to recover damages for the “lost period”, which is the period between his 
expected date of death and his notional date of death. In assessing patrimonial loss during the 
lost period, the court may also have regard to income received from other sources63 and it will 
make a deduction for the victim’s reasonable living expenses.64

The victim’s right to claim for personal services under the Administration of Justice Act 1982 

2.8 Where a victim of personal injuries requires assistance from a relative in consequence of 
those injuries, he may sue for a sum representing reasonable remuneration for the necessary 
services which have been provided by that relative, together with any related expenses which 
were reasonably incurred.65 The victim is obliged to account to the relative for any damages 
recovered under this provision.66 The victim may also claim in respect of necessary services 
which will be rendered after the date of decree.67 It is thought that damages for necessary 
services may only be recovered up to the victim’s expected date of death and not to his notional 
date of death, as services cannot be rendered during the lost period.68

58 Administration of Justice Act 1982, s 8
59 Administration of Justice Act 1982, s 9
60 This may be adjusted to take account of the victim’s probable promotion or early retirement. The court may
decide that it requires to use different multiplicands to reflect different stages in the remainder of the victim’s life.
The court will not, however, attempt to speculate on future rates of taxation or National Insurance contributions
61 Actuarial Tables for Use in Personal Injury and Fatal Accident Cases (“The Ogden Tables”). The 6th edition of 
the Tables provides detailed guidance on how the courts should assess awards of damages. The Tables and 
explanatory notes are published by the Government Actuary’s Department and are available online at 
http://www.gad.gov.uk/Documents/Ogden_Tables_6th_edition.pdf
62 The Ogden Tables are now the starting point in selecting a multiplier: Wells v Wells [1999] 1 AC 345; McNulty v 
Marshalls Food Group Ltd 1999 SC 195
63 Damages (Scotland) Act 1976, s 9(2)(b)
64 Damages (Scotland) Act 1976, s 9(2)(c)
65 Administration of Justice Act 1982, s 8(1)
66 Administration of Justice Act 1982, s 8(2)
67 Administration of Justice Act 1982, s 8(3)
68 Discussion Paper para. 3.17
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2.9 Where a victim of personal injuries provided personal services gratuitously to a relative 
and he is no longer able to do so as a result of those injuries, he may claim damages in terms of 
section 9 of the 1982 Act.69 This applies to services which the relative would otherwise 
ordinarily have to pay for.70 The damages are intended to stand as payment for the provision of 
these services to the relative by someone other than the victim. Again, a claim under this section 
is based on the victim’s expected date of actual death, meaning that there is no compensation for 
inability to provide personal services during the lost period. 

The victim’s right to claim for non-patrimonial loss 

2.10 Where a victim has sustained personal injuries, he may claim damages for the pain and 
suffering which he endures as a result of those injuries. This head of damages is known as 
solatium. In addition to damages for pain and suffering, the victim may include a claim for the 
distress and anxiety suffered due to the knowledge that his life expectancy has been reduced by 
the injuries.71 The victim must, however, be aware, or be likely to become aware, of his 
shortened life expectancy in order to obtain damages.72 For instance, a victim of a car crash who 
is left comatose and who subsequently dies without regaining consciousness has no claim for 
loss of expectation of life as he was not actually aware of his shortened life expectancy. On the 
other hand, a victim who is left paralysed but is aware of his impending death would receive 
damages to compensate for his distress and anxiety at knowing that his life expectancy was 
shortened. More generally, a victim must in fact experience pain and suffering before a claim for 
solatium can be made.73

2.11 In assessing non-patrimonial loss, a distinction is made between pain and suffering 
already experienced and pain and suffering which is likely to be experienced in the future. The 
reason for this distinction is that past loss can be quantified at proof whereas future loss involves 
a degree of speculation. The distinction is also important in that interest is awarded on solatium 
for pain and suffering in the past, but not for future pain and suffering.74

The executor’s rights 

2.12  Where a victim dies as a consequence of his personal injuries, he may not have survived 
long enough to have been awarded damages or even to have raised a claim. In these cases, 
section 2 of the 1976 Act provides that the victim’s right to claim damages in respect of his 
injuries transmits to his executor. The executor can continue an action raised by the victim,75 or 

69 Administration of Justice Act 1982, s 9(1) and (3)
70 Administration of Justice Act 1982, s 9(3)(b). The definition of “personal services” has been interpreted widely by 
the courts: see Ingham v Russell (Transport) Ltd 1991 SC 201
71 Damages (Scotland) Act 1976, s 9A
72 Damages (Scotland) Act 1976, s 9A(1)(b)
73 However, in Sellar’s Curator Bonis v Glasgow Victoria and Leverndale Hospitals 1973 SLT (Notes) 3 (where the 
victim was in a state of spastic quadriplegia and had no appreciation of her condition) the court awarded an award 
for solatium equivalent to an award made in a similar case where the victim had a full appreciation of his condition, 
Lord Leechman stating “I find little to choose between them”. In Steward v Greater Glasgow Health Board 1976 
SLT (Notes) 66, Lord Keith considered that the issue in regard to solatium was not one of subjective pain and 
suffering but objective loss of amenities, although he then went on to consider that as the victim had no appreciation 
of her cosmetic defect no damages were awarded for solatium on the basis of it
74 Smith v Middleton 1972 SC 30
75 Damages (Scotland) Act 1976, s 2A(1)(a)
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he can initiate an action on behalf of the victim’s estate.76 In either case the executor may claim 
for both patrimonial and non-patrimonial loss, but as we shall see,77 this right is limited. An 
award of damages to the executor forms part of the victim’s estate, which then falls to be 
distributed according to the law of succession. It is common for damages obtained in this way to 
be distributed to the victim’s relatives in the course of the distribution of his estate. 

2.13  Section 4 of the 1976 Act provides that a claim by an executor is not affected by the 
existence of a claim by a relative and vice versa. As we see below, the deceased’s relatives may 
also have title to sue for damages.78 Whereas a living victim has the right to sue for both past and 
future loss, on his death title to sue is divided between his executor and his relatives. This is done 
to prevent double compensation. Section 4 ensures that the two actions arising from the same set 
of facts will not act to bar each other from proceeding. 

The executor’s rights to claim for patrimonial loss 

2.14 An executor is entitled to claim on behalf of the victim’s estate for the patrimonial loss 
sustained by the victim up to the date of his death. Unlike the victim, the executor cannot sue for 
future losses such as loss of earnings.79 This is intended to prevent double compensation, as the 
deceased’s relatives may make a separate claim for loss of support. 

2.15 The right to claim damages for necessary services rendered by a relative to the victim 
before his death80also transmits to the victim’s executor.81 Where a victim was unable to provide 
a relative with personal services during the period after his injury and before his death, the 
victim’s right to claim damages for that period transmits to his executor. 

The executor’s rights to claim for non-patrimonial loss 

2.16 The victim’s executor may claim solatium for the pain and suffering that the victim 
endured up to the date of his death.82 In assessing the executor’s claim the court may have regard 
to the extent to which the victim suffered as a consequence of being aware that his life was going 
to end prematurely.83

2.17  Where a victim is killed instantaneously, the executor has no right to claim solatium as 
the victim would not have endured pain and suffering and would not have been aware that his 
expectation of life had been reduced by the injuries.84 In cases of instantaneous death no 
patrimonial loss is sustained between the date of injury and the date of death. Accordingly, the 
executor will have no claim for damages. The victim’s relatives will be the only people with title 

76 Damages (Scotland) Act 1976, s 2A(1)(b)
77 See paras 2.14 and 2.17 below
78 Paras 2.18 – 2.27
79 Damages (Scotland) Act 1976, s 2(2)
80 Administration of Justice Act, s 8
81 Damages (Scotland) Act 1976, s 2(1)
82 Damages (Scotland) Act 1976, s 2(3)
83 Damages (Scotland) Act 1976, ss 9 and 9A
84 The courts have refused to accept that an award of solatium can be made in respect the deceased’s fear of
impending death in a fatal accident when he did not suffer personal injuries before he was killed: Hicks v Chief
Constable of South Yorkshire Police [1992] 2 All ER 65
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to sue. If the victim has no eligible relatives, it follows that no damages are payable in respect of 
his death. 

The relatives’ rights 

2.18  The victim’s relatives have title to sue for damages in respect of the patrimonial and 
non-patrimonial loss which they sustain in consequence of the victim’s death from personal 
injuries. This compensates them for their loss and it is not a transmission of the victim’s rights to 
them. However, the relatives’ rights are dependent in the sense that they are only enforceable if 
the responsible person would have been liable to pay damages to the victim had he lived.85

Consequently, the general rule is that if before his death a victim excludes or discharges the 
responsible person’s liability to pay damages, the relatives’ rights will also be discharged.86

Similarly, if the victim’s claim is time-barred because it was not commenced within the 
triennium,87 the relatives’ claims will also be time-barred. 

The relatives’ rights to claim for patrimonial loss 

2.19 The victim’s relatives have a right to claim damages for patrimonial loss arising from the 
loss of his financial support.88 In order to make a claim for loss of support, it must be shown that, 
prior to his death, the victim was providing financial assistance to the relative.89 This means that 
if, for example, the victim was a baby or young child, the parents’ claims are restricted to an 
award for non-patrimonial loss as they were not being financially supported by the victim. 
Where the victim is a parent, his adult children are unable to sue for patrimonial loss unless the 
victim was still supporting them financially. 

2.20 In calculating loss of support, it is generally for the relative to prove the actual loss 
sustained. However, where the pursuer is the deceased’s spouse, civil partner or cohabitant, or 
his dependent children, the loss is calculated in accordance with a formula laid down by Lord 
Sutherland in Brown v Ferguson.90 In either case, the Ogden Tables are then used to find an 
appropriate multiplier.91 In addition to loss of support, the victim’s relatives may also claim for 
the “reasonable funeral expenses” which they incur.92

2.21 For the purposes of determining who is entitled to claim patrimonial loss, the 1976 Act 
defines “relative” widely.93 A detailed list is provided in Schedule 1 to the 1976 Act.94 Relatives 
by marriage are included,95 as are former spouses and civil partners.96 Relationships by affinity 

85 Damages (Scotland) Act 1976, s1(1)
86 Damages (Scotland) Act 1976, s 1(2). ss 1(2A) and (2B) provide an exception for mesothelioma sufferers. See 
paras 2.24 and 2.25 below
87 Prescription and Limitation (Scotland) Act 1973, s 17
88 Damages (Scotland) Act 1976, s 1(3)
89 Title to sue is not restricted to those relatives to whom the victim owed an obligation of aliment: Damages 
(Scotland) Act 1976, s 1(6)
90 1990 SLT 274. For a fuller discussion of this rule, see paras. 3.39 – 3.44 of the Commission’s Report
91 McNulty v Marshalls Food Group Ltd 1999 SC 195
92 Damages (Scotland) Act 1976, s 1(3)
93 Damages (Scotland) Act 1976, s 10(1) and Sch 1
94 See Appendix C to the Commission’s Report
95 Damages (Scotland) Act 1976, Sch 1 para 2(a)
96 Damages (Scotland) Act 1976, Sch 1 para 1(f) and (g)
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now also arise through civil partnership as well as through marriage.97 However, as actual loss of 
support must be proved by all relatives except the deceased’s spouse, civil partner or cohabitant 
and dependent children, the relatives who have title to sue will be limited to those who were in 
fact financially dependent on the deceased. 

The relatives’ rights to claim for personal services 

2.22 As noted above, a victim of personal injuries may claim compensation in respect of his 
inability to provide personal services to his relatives.98 Where a victim dies as a result of these 
injuries, his relatives may include a claim for personal services as an additional head of damage 
under section 1(3) of the 1976 Act.99 The claim is then determined in accordance with section 9 
of the 1976 Act, allowing compensation for lost personal services up to the victim’s notional 
date of death.100

The relatives’ rights to claim for non-patrimonial loss 

2.23 The victim’s relatives also have a right to sue for non-patrimonial loss suffered by them 
as a result of the victim’s death. However, this only extends to relatives who are members of the 
deceased’s “immediate family”.101 Section 10(2) of the 1976 Act defines the deceased’s 
immediate family as including those relatives falling within paragraph 1(a) to (cc) of Schedule 1, 
namely (i) the deceased’s spouse or civil partner; (ii) the deceased’s opposite sex or same sex 
cohabitant; (iii) the deceased’s parents or children; (iv) any person who was accepted by the 
deceased as a child of the family; (v) any person who accepted the deceased as a child of the 
family; (vi) any person who was the brother or sister of the deceased or was brought up in the 
same household as the deceased and was accepted as a child of the family in which the deceased 
was a child; (vii) any person who was a grandparent or grandchild of the deceased. Those who 
are related only by affinity are excluded.102 The group of relatives who are entitled to claim non-
patrimonial loss is therefore smaller than the group of relatives who can claim patrimonial loss. 

2.24 An award of damages for non-patrimonial loss is currently known as a “section 1(4) award”
rather than solatium. It is intended to compensate the deceased’s relatives for: 

“(a) distress and anxiety endured by the relative in contemplation of the suffering of 
the deceased before his death; 

(b) grief and sorrow of the relative caused by the deceased’s death; 

(c) the loss of such non-patrimonial benefit as the relative might have been expected 
to derive from the deceased’s society and guidance if the deceased had not 
died.”.103

2.25 In making a section 1(4) award, the court is not required to allocate damages to one or 
other of the above elements, although it may do so if it thinks fit. The award may encompass past 

97 Civil Partnership Act 2004, ss 246 and 247 and Sch 21 (as amended by SSI 2005/568)
98 Administration of Justice Act 1982, s 9(1)
99 Administration of Justice Act 1982, s 9(2)
100 Damages (Scotland) Act 1976, s 9(2)(a)
101 Damages (Scotland) Act 1976, s 1(4)
102 Damages (Scotland) Act 1976, s 1(4A) and (4B)
103 Damages (Scotland) Act 1976, s 1(4)
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and future loss. However, it is not necessarily the case that an older person will get a smaller 
award for future loss on the death of his spouse than a younger person, as the court may consider 
there to be enhanced grief from bereavement after a longer married life.104 This illustrates the 
need to take into account all the facts and circumstances of the case when making a section 1(4) 
award. 

Rights of Relatives to Damages (Mesothelioma) (Scotland) Act 2007 

2.26 Section 1(2) of the 1976 Act precludes a claim by a relative where the victim settled his 
claim or was awarded damages prior to his death. This was considered to be particularly harsh in 
cases where the victim died from mesothelioma. Where persons are diagnosed with 
mesothelioma their life expectancy is approximately 15 months. Before the Rights of Relatives 
to Damages (Mesothelioma) (Scotland) Act 2007 was introduced, mesothelioma sufferers faced 
a difficult choice between pursuing their claims for damages while alive, or refraining to do so in 
order to allow their relatives to claim a higher award after their death. 

2.27  In order to address this issue, the 2007 Act amended the 1976 Act by disapplying section 
1(2) of the 1976 Act in relation to damages for non-patrimonial loss where the victim’s personal 
injury is mesothelioma.105 As a result, the victim’s immediate family may also claim damages for 
distress, grief and loss of society under section 1(4) of the 1976 Act after the victim’s death, even 
if the victim has already settled his claim.106

Transmission of the relatives’ rights to claim damages 

2.28 If a relative of the victim dies before obtaining an award of damages then that relative’s 
claim will transmit to his executor under section 1A of the 1976 Act.107his includes damages for 
both patrimonial and non-patrimonial loss. However, in assessing the amount of damages to be 
awarded to the relative’s estate, the court will have regard only to the period up to the date of the 
relative’s death. 

104 Davidson v Upper Clyde Shipbuilders Ltd 1990 SLT 329
105 A relative’s claim for patrimonial loss under section 1(3) of the 1976 Act will, however, continue to be barred by 
section 1(2)
106 The victim and the relatives will be able to sue in one action, the relatives’ claims being sisted until after the 
victim dies: see Dow v West of Scotland Shipbreaking Co Ltd and Another [2007] CSOH 71, unreported. See Rules 
of the Court of Session Rule 43.20
107 Inserted by the Damages (Scotland) Act 1993, s 3
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APPENDIX 2: LIST OF COMMISSION’S RECOMMENDATIONS

(The paragraph numbers refer to paragraphs of the Commission’s Report and the 
references to the draft Bill are to the draft Bill attached to the Commission’s Report which 

is the same as the Bill as introduced )

1. A victim should continue to receive damages for loss of expectation of life as part 
of an award of solatium only if he is, or was at any time, aware, or is likely to 
become aware that his life will end prematurely. 

(Paragraph 3.2; Draft Bill, section 1(1), (2) and (3)) 

2 A victim should continue to be able to claim damages for any patrimonial loss 
sustained between––

(i) the date of decree and the date when he is expected to die; and 

(ii) the date when the victim is expected to die and the notional date of death, ie the 
lost period. 

(Paragraph 3.4; Draft Bill, section 1(5)) 

3. For the purposes of the lost period patrimonial loss should continue to include the 
victim’s earnings and any benefits in money or money’s worth derived from 
sources other than the victim’s own estate. 

(Paragraph 3.5; Draft Bill, section 1(6)(a) and (b)) 

4. For the purposes of the lost period a deduction should continue to be made for the 
victim’s reasonable living expenses: these should be taken to be 25% of the 
victim’s net income during that period. 

(Paragraph 3.9; Draft Bill, section 1(6)(c)) 

5. (a) A claim under section 8 of the Administration of Justice Act 1982 should continue to 
exclude the lost period. 

(Paragraph 3.11; No amendment to section 8 of the 1982 Act)) 

(b) A claim under section 9(1) of the Administration of Justice Act 1982 should include 
damages in respect of the victim’s inability to provide gratuitous personal services to his 
relatives during the lost period. 

(Paragraph 3.11; Draft Bill, section 13(a)) 

6. (a) The executor’s right to sue for patrimonial loss should continue to be restricted 
to the loss sustained by the deceased up until the date of death. 

(Paragraph 3.17; Draft Bill, section 2(1) and (2)) 
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(b) The deceased’s dependent relatives should continue to have a right to sue for loss of 
the deceased’s support. 

(Paragraph 3.17; Draft Bill, sections 3, 4(1) and (2)(a)) 

7. The right of a relative of the deceased to sue for damages should continue to be a 
dependent right in the sense that the relative cannot sue unless the defender would 
have been liable to the deceased if the deceased had claimed damages for personal 
injuries before his death. 

(Paragraph 3.18; Draft Bill, section 3) 

8. The right to sue on the death of a relative should continue to be extinguished if before he 
died the deceased had discharged the responsible person’s liability to him or his executor. 

(Paragraph 3.23; Draft Bill, section 4(1)) 

9. Where a victim dies of mesothelioma, his relatives should retain title to sue for non 
patrimonial loss although the victim has excluded or discharged liability before his death. 

(Paragraph 3.29; Draft Bill, section 5) 

10. A relative should continue to be able to recover damages only for the patrimonial loss 
sustained by her as a consequence of the loss of the deceased’s financial support. 

(Paragraph 3.34; Draft Bill, section 4(2)(a)) 

11. (a) Where the pursuer is the deceased’s spouse, civil partner, cohabitant or dependent 
child the deceased is to be taken as having used 75% of his net income to support his 
family and the pursuer’s earnings are to be ignored; 

(b) For these purposes a dependent child is a child of the deceased, or a child accepted by 
the deceased as a child of his family, who is under the age of 18 and to whom the 
deceased owed an obligation of aliment at the time of his death; 

(c) In all other cases, the pursuer must establish the amount of financial support he 
received from the deceased: this cannot exceed 75% of the deceased’s net income; 

(d) Where the pursuers are the deceased’s spouse, civil partner, cohabitant or dependent 
child, and also another relative whom the deceased was supporting, the amount of the 
latter’s support must be deducted from the 75% of the deceased’s net income which the 
deceased is to be taken to have used to support his partner and dependent children. 

(Paragraph 3.44; Draft Bill, section 7) 
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12. The relative’s loss of support should be divided into past loss and future loss, and that a 
single multiplier should run from the date of the interlocutor awarding damages in respect 
of future loss only. 

(Paragraph 3.46; Draft Bill, section 7(1)(e)) 

13. (a) The relatives of a deceased should continue to have title to sue for non patrimonial 
loss; 

(Paragraph 3.52; Draft Bill, section 4(2)(b)) 

(b) An award of damages for non-patrimonial loss should be called a “grief and 
companionship award”. 

(Paragraph 3.52; Draft Bill, section 4(3)(a)) 

14. A grief and companionship award should not include damages in respect of a mental 
illness suffered by a relative as a consequence of the victim’s death. 

(Paragraph 3.53; Draft Bill, section 4(3)(b) and (5)) 

15. The right to sue for patrimonial as well as non-patrimonial loss should be restricted to 
those relatives of the deceased who currently constitute the deceased’s immediate family. 

(Paragraph 3.57; Draft Bill, section 14, definition of “relative”) 
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Justice Committee 
 

15th Report, 2010 (Session 3) 
 

Stage 1 Report on the Damages (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION  

1. The Damages (Scotland) Bill was introduced on 1 June 2010 by Bill Butler 
MSP, and was referred to the Justice Committee for Stage 1 consideration.1  It has 
also been considered by the Finance Committee and by the Subordinate 
Legislation Committee. 

2. The purpose of the Bill is to implement the recommendations of the Scottish 
Law Commission in its 2008 report on Damages for Wrongful Death (Scot Law 
Com 213).2   

Structure of the report 

3. This report begins with a background section that first outlines the current law 
on damages and explains the changes recommended in the Commission’s 2008 
report.  It then describes the process leading to the introduction of the current Bill, 
and the inquiry undertaken by the Committee. 

4. The report then considers, in turn, the five specific proposals implemented by 
the Bill (and giving effect to Commission recommendations) that have given rise to 
the most controversy.  All of these represent changes of substance to the current 
law.  It then considers some other issues that have been raised, including in 
particular the financial implications of the Bill.  Finally, it considers general views 
on the Bill, including the question of whether this Bill is the right vehicle to reform 
this area of law, given the limitations of time and resources that apply to a 
Member’s Bill introduced relatively late in the parliamentary session.  It is this 
question that primarily determines the Committee’s recommendation. 

                                            
1 Damages (Scotland) Bill and accompanying documents, available at: 
http://www.scottish.parliament.uk/s3/bills/49-Damages/index.htm. 
2 Scottish Law Commission. (2008) Report on Damages for Wrongful Death (Scot Law Com 213). 
Available at: http://www.scotlawcom.gov.uk/downloads/reps/rep213.pdf 
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BACKGROUND 

Current law on damages 

5. The current law on damages in cases of wrongful death is a mixture of 
common and statute law, with the latter mostly set out in the Damages (Scotland) 
Act 1976.  This Act has been amended on a number of occasions since it was 
passed, principally by the Administration of Justice Act 1982, the Damages 
(Scotland) Act 1993 and the Rights of Relatives to Damages (Mesothelioma) 
(Scotland) Act 2007.  Part 2 of the 1982 Act makes provision on damages 
resulting from personal injury more generally, some of which is also relevant in 
cases of wrongful death.3     

Principal heads of damages 
6. The underlying principle is that a person who sustains injury as a result of 
someone else’s wrongful act is entitled to reparation – in other words, to claim 
financial compensation for the losses incurred as a result of the injury.  In 
calculating the amount payable under such a claim, the courts recognise a number 
of “heads” of damages.   

7. The main distinctions are between patrimonial and non-patrimonial losses, 
and between losses incurred up to the date on which a claim is settled, and losses 
expected to be incurred after that date (future losses).  “Patrimonial loss” consists 
of the economic loss incurred as a result of the injury, principally loss of earnings 
and reasonable medical expenses, but also including the cost of services provided 
to the victim by relatives, and the loss of services that the victim would otherwise 
have provided to relatives.  “Non-patrimonial loss” is intended to compensate for 
the emotional distress, pain and suffering caused to the victim by the injury; and 
compensation for this loss is sometimes known as solatium.   

Calculation of future patrimonial loss 
8. Various conventions have developed to assist the courts in calculating future 
patrimonial loss.  In particular, compensation for future loss of earnings is based 
on the product of the victim’s annual net earnings at the time of the injury (the 
multiplicand) and a multiplier, representing the likely number of years of future 
earning, derived from actuarial data known as the “Ogden’s Tables”.4  Where the 
injuries are such as to shorten the victim’s life, damages may be claimed for what 
is known as “the lost period” – the period between the injured victim’s expected 
date of death and the date on which he or she might have been expected to die if 
the injuries hadn’t been sustained (the “notional date of death”).   In calculating this 
amount, the courts will take into account other sources of income and will make a 
deduction for the victim’s living expenses during the lost period. 

Rights of victims to claim for personal services 
9. Under sections 8 and 9 of the Administration of Justice Act 1982, victims are 
entitled to claim for the cost of necessary services provided to them by relatives, 
and for the value of services that (had it not been for their injuries) they would 
                                            
3 The 1976 Act as amended, and Part 2 of the 1982 Act, are set out in Appendix C of the Scottish 
Law Commission report. 
4 Actuarial tables for use in personal injury and fatal accident cases, available at: 
http://www.gad.gov.uk/services/other%20services/compensation_for_injury_and_death.html 
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have provided to their relatives.  In both cases, these may be claimed only until the 
expected date of death and not the notional date. 

Rights of victim’s executor to claim 
10. Where a victim dies as a result of the injuries sustained, the victim’s executor 
may either continue a claim initiated by the victim or initiate a claim on behalf of 
the victim’s estate.  Any damages awarded to the victim’s estate are liable to be 
distributed to the victim’s relatives in accordance with the law on succession (and, 
to some extent, according to any will made by the victim).  However, the 
executor’s right to claim is separate in law from the right of certain relatives also to 
claim damages in respect of the victim’s injuries. 

11. The executor may claim for patrimonial loss, including loss of earnings up to 
the actual date of death.  The executor may not claim for loss of earnings during 
the lost period, in order to avoid “double compensation” of any relatives who would 
be entitled to claim for loss of support during the lost period, and may also stand to 
inherit any award made to the victim’s estate.   

12. The executor may also claim for the non-patrimonial loss incurred by the 
victim during the period between the injuries being sustained and the actual date 
of death.   

Relatives’ rights to claim 
13. Relatives of a victim are entitled to claim for their losses as a result of the 
victim’s death from personal injuries.  As already noted, this is a distinct right to 
compensation, and not a transmission of the victim’s own rights to the relatives, 
but applies only where the party responsible for causing the injuries would be 
liable to pay damages to the victim had the victim lived.  As a general rule, 
therefore, the final settlement of the victim’s claim before his or her death has the 
effect of precluding any subsequent claim by the victim’s relatives (section 1(2) of 
the 1976 Act). 

14. Relatives who were receiving financial assistance from the victim at the time 
of the victim’s death can claim for patrimonial loss to compensate them for that 
loss of support.  In the case of a spouse, civil partner or cohabitant, or a 
dependant child, the amount of damages is usually calculated according to a 
formula laid down in the 1990 Brown v. Ferguson case (although the extent to 
which this formula operates as a rule of law has been called into question by the 
2009 case of Guilbert v. Allianz Insurance plc).5 

15. Relatives may also claim for the loss of personal services that had been 
provided by the victim. 

16. Schedule 1 to the 1976 Act defines the relatives of a victim who are entitled 
to make a claim for patrimonial loss.  This includes current and former spouses 
and civil partners, co-habitants, siblings, uncles and aunts (and their children), and 
all ascendant and descendant relatives.  It also includes adoptive parents (and 
others who accepted the victim as a child of their family) and adopted children 

                                            
5 Brown v. Ferguson 1990 SLT 274; Guilbert and others v. Allianz Insurance plc 2009 SLT 264 and 
2009 SCLR 725.  
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(and others brought up in and accepted as a child of the victim’s family), plus half-
blood relatives and stepchildren. 

17. Members of the victim’s immediate family may, in addition, claim for non-
patrimonial loss (under section 1(4) of the 1976 Act).  “Immediate family” is defined 
to include spouses, civil partners and cohabitants, children (and others accepted 
as the victim’s children), parents (and others who accepted the victim as their 
child), grandchildren, grandparents and siblings (and others brought up in the 
same household and accepted as children of the victim’s family).  However, it 
excludes former spouses and civil partners, some more distant blood-relatives 
(such as great-grandchildren, uncles and aunts) and people related to the victim 
only by “affinity” (i.e. by marriage), including step-parents, step-children and step-
siblings.   The losses for which compensation may be claimed cover the relatives’ 
distress and anxiety in contemplating the victim’s suffering, the grief and sorrow 
caused by the death, and the loss of the non-patrimonial benefit of the victim’s 
“society and guidance”.6 

18. Where a relative with a right to claim for damages dies, the right is 
transmitted to the relative’s executor, but damages may then be claimed only for 
the period up to the relative’s death (section 1A of the 1976 Act). 

Rights of relatives of people suffering from mesothelioma  
19. In 2007, the Parliament amended the law of damages applicable to relatives 
of persons suffering from mesothelioma – an incurable form of cancer almost 
invariably associated with exposure to asbestos.7   

20. As a result, section 1(2A) of the 1976 Act now provides that relatives of 
people who die from this disease are entitled to claim damages for their non-
patrimonial losses even where a similar claim for damages by the deceased 
person was paid or otherwise settled during that person’s lifetime.8  This 
addresses what was seen as the unfair dilemma previously faced by people 
diagnosed with mesothelioma: whether to claim damages themselves or to hold 
back from claiming in order to maintain the right of their relatives to do so after 
their own deaths.  Most chose the latter course on the grounds that their relatives 
could usually expect, in this way, to receive a significantly larger award.9   

Review by the Scottish Law Commission 

21. In the course of preparing the 2007 legislation to address the particular 
issues associated with mesothelioma, the then Scottish Executive came to 
recognise that the way in which the surrounding law had evolved had resulted in 
“provisions which are complex and which, together with practice and procedures, 

                                            
6 An award for such losses is sometimes known as a “loss of society award” from the term used in 
the 1976 Act prior to its amendment by the 1993 Act. 
7 Rights of Relatives to Damages (Mesothelioma) (Scotland) Act 2007.   
8 This is an exception to the general rule set out in section 1(2) of the 1976 Act, outlined in 
paragraph 12 above, which continues to apply in relation to all non-mesothelioma cases. 
9 The background to and reasons for the Bill for the Rights of Relatives to Damages 
(Mesothelioma) (Scotland) Act 2007 are explained in more detail in the Bill’s Policy Memorandum, 
available at: http://www.scottish.parliament.uk/business/bills/75-relativesrights/b75s2-introd-pm.pdf. 
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can have unintended consequences”.10  Ministers therefore asked the Scottish 
Law Commission to review “the law relating to damages recoverable in respect of 
deaths caused by personal injury and the damages recoverable by relatives of an 
injured person”. 

22. The Commission published a Discussion Paper in August 2007, inviting 
views on a range of options for reform of the law.  A total of 15 individuals and 
organisations responded to the Commission consultation.  

The Commission’s report  

23. In its report, published in September 2008, the Commission concluded that 
the existing law did not need to be fundamentally changed, but would benefit from 
being re-enacted in a modernised and simplified form, incorporating some specific 
changes.  It also concluded that, in some respects, the law had become 
anachronistic and “no longer reflects the realities, in particular the economic 
realities, of contemporary family structures in Scotland”.11   

24. In relation to some of the issues covered in the Discussion Paper, the 
Commission recommended continuing with the law as it currently stands 
[recommendations 1 to 3, 5(a), 6 to 10 and 13(a)].  It also recommended a change 
in the law to ensure that relatives are able to claim for the loss of personal services 
that the victim could have been expected to provide to them (otherwise than for 
payment) during the lost period [recommendation 5(b)].   

25. The other changes of substance recommended by the Commission cover 
five distinct issues, and these are summarised in the following paragraphs. 

Victim’s damages: calculation of living expenses 
26. Section 9 of the 1976 Act sets out the principles that the courts are to apply 
when assessing the damages a victim may claim for patrimonial loss during the 
lost period – that is, when estimating how much future income the victim has lost 
as a consequence of his or her life expectancy being reduced.  Subsection (2)(c) 
provides that the court is to deduct from that amount whatever amount it reckons 
the victim would reasonably have incurred as living expenses. 

27. Noting the practical difficulties of obtaining the information on which to base 
this deduction, the Commission recommended applying instead a fixed quota of 
25% of the victim’s income to account for his or her living expenses 
[recommendation 4].  Although it recognised that this proportion was to some 
extent arbitrary, the Commission argued that the new rule “will have the virtue of 
simplicity, and will save time and expense in litigation”.12  

Relatives’ damages: calculation of loss of support 
28. On a similar principle, the Commission also argued for using a fixed 
proportion of the victim’s net income in order to simplify the calculation of damages 
payable to relatives.   
                                            
10 Damages (Scotland) Bill. Policy Memorandum, paragraph 17. Available at: 
http://www.scottish.parliament.uk/s3/bills/49-Damages/b49s3-introd-pm.pdf  
11 Scottish Law Commission report, paragraph 3.1. 
12 Scottish Law Commission report, paragraph 3.36. 
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29. In relation to a victim’s spouse, civil partner or co-habitant, or in relation to a 
dependent child (that is a child under 18 to whom the victim owed an obligation of 
aliment at the time of his or her death), the Commission recommended requiring 
the courts to assume that 75% of the victim’s income was used to support these 
relatives [recommendation 11(a) (in part) and (b)].  With other relatives, the 
Commission recommended that the courts should continue to have to quantify the 
value of the support provided, but subject to a rule that the maximum value would 
be the 75% quota [recommendation 11(c)].  

30. The Commission recommended that, where the only relative claiming 
damages for loss of support is the surviving partner or dependent child, the value 
of that support should simply be the 75% figure – thus avoiding any further need 
for the court to obtain detailed information about the family’s circumstances.  
However, where there is also a claim by another relative who was supported by 
the victim, then the value of the support provided to the partner or dependent child 
– which would otherwise be 75% of the victim’s income – should be reduced by 
the value of the support provided to that other relative [recommendation 11(d)].   

31. A particular area of concern for the Commission was the way in which the 
income of the victim’s surviving partner is taken into account in calculating loss of 
support following the 1990 case of Brown v. Ferguson (mentioned in paragraph 14 
above).  This involves deducting 25% from the joint incomes of the victim and the 
partner (at the time of the victim’s death) to account for the victim’s living 
expenses, and then deducting the surviving partner’s income from the remaining 
75% to give the value of the lost support.13 

32. The deductions to reflect the surviving partner’s income have no effect in the 
context of a traditional family where the victim was the sole “breadwinner”.  In such 
a case, it is only the victim’s income which is subject to the initial 25% deduction, 
and there is also no deduction at the second stage of the calculation.  The value of 
the lost support is simply 75% of the victim’s income – for example, a value of 
£15,000 in respect of a victim whose income was £20,000. 

33. However, in cases where both partners contributed to the family income – 
particularly where the surviving partner was the bigger earner – the formula leads 
to a substantial reduction in the value of the lost support. For example, if both the 
victim and the partner earned £20,000, there would firstly be a deduction of 25% 
from the combined income of £40,000 and then a further deduction of £20,000 
from the resulting figure of £30,000.  This would result in a value for loss of 
support of only £10,000 – substantially lower than in the first example.  In some 
cases where the survivor was the higher earner, the formula produces a 
multiplicand of zero, suggesting no loss of support for which compensation is 
payable. 

34. According to the Commission, the Brown v. Ferguson formula fails to reflect 
the current reality of many families which rely on the joint incomes of two partners 
to pay for the costs of a mortgage and other major items of expenditure.  In its 

                                            
13 Although the Scottish Law Commission said in its 2008 report (para 3.39) that the Brown v. 
Ferguson formula “is now treated as a rule of law”, the decision in the 2009 Guilbert case (see 
footnote 3 above) was that there is no rigid rule that determines the percentage to be applied. 

68



Justice Committee, 15th Report, 2010 (Session 3) 

 7

report, the Commission described the formula as “anachronistic”, saying it “fails to 
recognise that a surviving partner may sustain substantial economic loss as a 
result of the victim’s death, even though the survivor was not being supported by 
the deceased in the traditional sense”.  It concluded that the formula should no 
longer be followed and that relatives’ incomes should be disregarded in calculating 
the loss, to them, of the victim’s support [recommendation 11(a) (in part)].14 

Relatives’ damages: application of multiplier 
35. After the annual amount of loss of support (the multiplicand) has been 
calculated, the Ogden’s Tables are applied to find an appropriate multiplier.  At 
present, the multiplier runs from the date of the victim’s death.  However, the 
Commission recommended that, since the multiplier is “discounted” to allow for 
future uncertainties, it should only apply to future loss.  Accordingly, it 
recommended dividing a relative’s loss of support into past loss (from when the 
victim died until the date of proof – i.e. the date on which the court decides the 
amount of damages) and future loss (from the date of proof until the relative’s own 
expected death) [recommendation 12].   

Relatives’ damages: exclusion of mental illness 
36. The Commission recommended that the current right of relatives to claim for 
non-patrimonial loss should continue, but that any resulting award should be re-
titled as a “grief and companionship award” [recommendation 13].  It also 
recommended making it explicit, “for the avoidance of doubt”, that mental illness 
caused by the victim’s death is not to be compensated for by such an award 
[recommendation 14].15 

Definition of “relative” 
37. Finally, the Commission recommended abolishing the current distinction 
between the larger set of relatives entitled to claim for patrimonial loss, and the 
smaller set of “immediate relatives” also entitled to claim for non-patrimonial loss.  
In the Commission’s view, only these immediate relatives should be entitled to 
make any claim for damages [recommendation 15]. 

The Member’s Bill 

38. On 23 April 2009, Bill Butler questioned the Cabinet Secretary for Justice 
(Kenny MacAskill) about the Scottish Law Commission report.  In doing so, he 
announced his own intention to lodge a draft proposal for a Member’s Bill to 
implement the report’s recommendations – which, he said, would reduce the 
number of cases going to court and make it easier and quicker for victims and 
relatives to obtain compensation.  The Cabinet Secretary, in his reply, 
acknowledged the need for reform but said that he was still considering the 
report’s recommendations and whether it would be preferable to legislate for them 

                                            
14 Scottish Law Commission report, paragraph 3.43. 
15 Scottish Law Commission report, paragraph 3.53.  The doubt was created by the 2002 decision 
of the Outer House in Gillies v. Lynch, in which a surviving relative was awarded additional 
damages for psychiatric injury, contrary to the general understanding that compensation for such 
injury could only be awarded through a separate head of claim based on establishing that the 
defender breached a duty of care to the relative. The 2004 Outer House decision in Ross v. Pryde, 
which re-asserts the latter view, is the one primarily cited by the Scottish Law Commission. 

69



Justice Committee, 15th Report, 2010 (Session 3) 

 8

separately or together with reforms to other aspects of damages law 
recommended in other Commission reports.16   

Consultation on the proposal 
39. Mr Butler’s draft proposal, lodged on 29 April 2009, was originally 
accompanied by a “statement of reasons” setting out why, in Mr Butler’s view, 
further consultation on the proposal was unnecessary.17  However, the Justice 
Committee, when it considered the statement, disagreed and concluded (by 
division) that consultation should be undertaken.18 

40. Following this decision, Mr Butler launched a consultation on 3 August 
2009.19  In doing so, he noted that Scottish Ministers had yet to indicate their 
response to the Commission’s report, despite what he regarded as an urgent need 
to reform the law.  The consultation ran until 26 October 2009 and 14 responses 
were received.20  

41. Mr Butler’s final proposal, lodged on 13 January 2010, was supported by a 
total of 33 MSPs from all five parties represented in the Parliament, considerably 
more than the minimum threshold required by the standing orders.21 

The Bill as introduced 
42. The Member’s Bill that Bill Butler has introduced is very nearly identical to the 
draft Bill included as an appendix to the Commission’s report – the only exception 
being that it omits a minor amendment to a provision that has been repealed since 
the Commission draft was published.  According to the Policy Memorandum, the 
minority of consultees who advocated departing from Scottish Law Commission 
recommendations did not agree about what alternative provision should be made.  
Mr Butler, according to the Memorandum, “remained persuaded” by the 
Commission’s reasoning on these points of disagreement.  

43. The Bill therefore gives effect to all of the Commission’s recommendations 
(including the changes to the current law outlined above). 

44. The structure of the Bill is as follows: 

• Section 1 provides for the assessment of claims for damages payable to a 
victim of personal injuries whose expectation of life has been diminished 

                                            
16 Scottish Parliament. Official Report, 23 April 2009, Cols 16711-12: 
http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-09/sor0423-
02.htm#Col16711  
17 Proposed Damages (Scotland) Bill. Draft Statement of Reasons by Bill Butler MSP. Available at: 
http://www.scottish.parliament.uk/s3/bills/MembersBills/documents/20090429StatementofReasons
v.02.pdf 
18 Scottish Parliament Justice Committee. Official Report, 2 June 2009, Cols 1962-74. 
19 Proposed Damages (Scotland) Bill. Consultation Paper by Bill Butler MSP. Available at: 
http://www.scottish.parliament.uk/s3/bills/MembersBills/documents/ConsultationPaperFinal200907
30.pdf 
20 Proposed Damages (Scotland) Bill. Summary of Consultation Responses. Available at: 
http://www.scottish.parliament.uk/s3/bills/MembersBills/documents/SummaryofResponses.pdf.  
The individual submissions are available at: http://billbutler.wordpress.com/2010/08/26/damages-
scotland-bill-consultation/. [Link no longer operates]
21 Under Rule 9.14.12(a), a proposal requires 18 supporters from at least half of the parties (or 
groups) represented in the Parliamentary Bureau – of which there are currently four.  
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as a result.  This section gives effect to Commission recommendations 1 
to 4. 

• Section 2 provides for the transmission of those rights to the victim’s 
executor on the victim’s death.  This section gives effect to Commission 
recommendations 6(a). 

• Sections 3 to 8 set out what damages are payable to relatives of the 
victim, and how these are to be calculated.  Compensation for loss of 
support is provided for in section 4(2)(a)), and section 6 provides that this 
may include damages for the loss of “personal services” (as defined in the 
1982 Act).  Compensation for grief and suffering, etc. is provided for in 
section 4(2)(b), which is defined in section 4(3) as a “grief and 
companionship award” from which mental disorder is excluded.  Section 5 
re-states the provisions of the 2007 Act in respect of mesothelioma 
victims.  These sections give effect to Commission recommendations 6(b) 
and 7 to 14. 

• Sections 9 to 11 make further provision about executors.  Section 9 
provides for the transmission of a relative’s right to damages to an 
executor, while section 10 entitles the victim’s or a relative’s executor to 
enforce those rights.  Under section 11, a claim by the victim’s executor 
does not exclude and is not excluded by a relative’s claim. 

• Section 12 provides that, where the liability of the person from whom 
damages are being claimed was limited to a certain amount before the 
victim’s death, the total amount that may subsequently be awarded to the 
victim’s executor and relatives cannot exceed that amount.  

• Section 13 amends the Administration of Justice Act 1982 to provide that a 
relative’s right to damages for loss of personal services includes the lost 
period.  This section gives effect to Commission recommendation 5(b). 

• Section 14 defines key terms, including that of “relative”.  This section 
gives effect to Commission recommendation 15. 

• Sections 15 to 19 and the two schedules make various minor and 
consequential changes to other Acts, provide that the Bill does not affect 
cases already under way when it comes into force, and delegate to 
Ministers the power, by order, to make further provision in connection with 
the Bill where they consider it necessary or expedient to do so.  Schedule 
2 includes the wholesale repeal of the 1976 Act, the 1993 Act and the 
2007 Act. 

The Committee’s inquiry 

Approach and call for evidence 
45. The Committee considered its approach to Mr Butler’s Bill at its meeting on 
22 June 2010, and agreed some initial witnesses to invite to give oral evidence.  A 
call for written evidence was issued on 25 June, inviting submissions by 24 
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August.  On the basis of written submissions received by that date, further oral 
witnesses were agreed on 7 September.   

The Scottish Government consultation 
46. Shortly after the Committee’s call for evidence was published, the Scottish 
Government issued its own consultation on the issues raised by the Commission’s 
report, with a closing date for responses of 27 August.22  Twenty-two responses 
were received, many of them from the same organisations and individuals who 
provided evidence to the Committee.23 

Evidence received by the Committee 
47. At its meetings on 7, 14, 21 and 28 September, the Committee took oral 
evidence from: 

• the Law Society of Scotland (Graeme Garrett, Obligations Sub Committee) 

• the Scottish Law Commission (Lord Drummond Young, Chairman, and 
Laura Dunlop QC) 

• the Faculty of Advocates (Robert Milligan QC) 

• the Association of Personal Injury Lawyers (APIL) (Ronnie Conway, 
Scottish Co-ordinator) 

• Thompsons Scotland, solicitors (Frank Maguire, Senior Partner) 

• the Forum of Insurance Lawyers (FOIL) (Cameron McNaught, Regional 
Representative Scotland) 

• Simpson & Marwick, solicitors (Gordon Keyden, Litigation Partner) 

• the Scottish Government (Fergus Ewing MSP, Minister for Community 
Safety, Paul Allen, Civil Law Division, and Alison Fraser, Scottish 
Government Legal Directorate) 

• Bill Butler MSP, supported by Thompsons Scotland, solicitors (Syd Smith, 
Senior Partner). 

48. All of the above (other than Mr Butler) provided written submissions to the 
Committee.  Further written submissions were received from: 

• the Mental Welfare Commission 

• the Medical Defence Union (MDU) 

                                            
22 Scottish Government. (2010) Civil Law of Damages: Damages for Wrongful Death: A 
Consultation Paper. Available at: http://www.scotland.gov.uk/Publications/2010/07/06142911/0 
23 The Scottish Government provided (as a supplementary submission to the Committee) a 
summary of the responses it received to its consultation; this, together with the individual 
responses, is available at: http://www.scotland.gov.uk/Topics/Justice/law/damages/consultation-
responses. 
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• the Equality and Human Rights Commission (EHRC) 

• Tom Marshall (solicitor advocate) 

• Unison Scotland 

• the judges of the Court of Session 

• the Forum of Scottish Claims Managers (FSCM) 

• the Medical and Dental Defence Union of Scotland (MDDUS) 

• Association of British Insurers (ABI). 

49. The Committee is grateful to all those who have given evidence on the Bill 
(who are also listed in Annexes D and E).  It is also grateful to the research 
support provided by Sarah Harvie-Clark of the Parliament’s information centre 
(SPICe). 

Mr Butler’s role in the inquiry 
50. As Mr Butler is a member of the Justice Committee, he has been precluded 
by the standing orders (Rule 9.13A.2(b)) from participating, in that capacity, in any 
scrutiny of the Bill.  Accordingly, during relevant items, the Labour Party substitute 
on the Committee (initially Dr Richard Simpson, then Claire Baker) has 
participated in Mr Butler’s place (under Rule 12.2A.3).24 

ISSUE 1: THE VICTIM’S CLAIM – 25% DEDUCTION FOR LIVING EXPENSES 

The proposal 

51. Section 1(6)(c) of the Bill gives effect to Commission recommendation 4 by 
providing that, in calculating an award for damages by way of solatium, the court is 
to deduct 25% of the amount the victim could have been expected to earn, or 
receive in benefits, during the lost period, to represent the victim’s living expenses 
during that period. 

Views of witnesses 

52. There was a roughly even split among witnesses on this proposal, with 
disagreement focusing on the extent of the problems with the current law; the 
extent to which the proposal would bring greater certainty, speed up settlements 
and avoid the need for intrusive questioning; whether 25% was the right 
proportion; whether it should be a rebuttable presumption rather than a fixed 
amount; and how often a fixed deduction would lead to over- or under-
compensation.   

How problematic is the current law? 
53. According to Lord Drummond Young, the exercise of working out the actual 
living expenses of the deceased is difficult, time-consuming and very upsetting for 

                                            
24Mr Butler also attended items held in public, in his capacity as member in charge of the Bill. 
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the deceased's relatives, and “does not really yield a figure to which one can 
attach much confidence”.25   

54. The Law Society of Scotland agreed, saying that the current system was 
intrusive, “slows down settlement of claims and involves a disproportionate 
amount of effort and expense”.26   Expanding on this in oral evidence, Graeme 
Garrett said— 

“It is an extremely difficult exercise to calculate what someone's individual 
living expenses were. … Most couples do not live their lives in the 
expectation that they will face litigation, and so they do not keep the type of 
detailed accounts that would allow one to arrive at an arithmetical figure.  In 
any given case, one has to take a broad-brush approach and make a 
number of assumptions. I do not believe that one can ever be confident in 
any case where settlement is achieved that one has arrived at the correct 
arithmetical figure.”27   

55. In addition, he argued— 

“Having to sit down with a newly bereaved widow or widower and start 
picking through the grocery and household bills is not a pleasant task.  If 
that exercise produced significant differences, it might be worthwhile but, 
from my experience, I am not convinced that it would be worthwhile.”28 

56. However, Cameron McNaught (FOIL) said that, although these investigations 
tended to come at a difficult time for families, they were not necessarily very 
complicated to carry out.29  The Medical Defence Union and Association of British 
Insurers made similar points.30 

57. FOIL also disputed the idea that the current need to calculate living expenses 
was a barrier to negotiation and resolution of a claim, pointing out that “over the 
last 20 years there have been very few decided cases where the Court was asked 
to consider this point.”31 

58. Against this, Ronnie Conway (APIL) said that, while the current law (based 
on the Brown v. Ferguson formula) provided a clear starting point for negotiation, 
the fact that most cases settled at around that level didn’t demonstrate that the 
system was working— 

“It is true that most of the cases have settled, but the question is whether 
they have settled on a fair and equitable basis. I suggest, from my 

                                            
25 Scottish Parliament Justice Committee. Official Report, 14 September 2010, Col 3441. 
26 The Law Society of Scotland. Written submission to the Justice Committee. 
27 Scottish Parliament Justice Committee. Official Report, 7 September 2010, Col 3419. 
28 Scottish Parliament Justice Committee. Official Report, 7 September 2010, Col 3423. 
29 Scottish Parliament Justice Committee. Official Report, 21 September 2010, Col 3483. 
30 Medical Defence Union and Association of British Insurers. Written submissions to the Justice 
Committee. 
31 The Forum of Insurance Lawyers. Written submission to the Justice Committee. 
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experience and that of the APIL members I represent, that the answer is 
no.”32 

59. In any case, he added, the Guilbert case (which involved a departure from 
Brown v. Ferguson), had “thrown the law into complete chaos”, with the result that 
“claimants' lawyers in every case will have to carry out financial investigations at 
precisely the wrong time”.  For him, flexibility was not necessarily a virtue and “has 
not been productive of justice to claimants”.33   

60. Frank Maguire of Thompsons agreed, saying “It is now in the hands of 
Parliament to inject some certainty, given the recent case authorities, for all 
concerned”.34   

61. However, this view was challenged by Gordon Keyden (Simpson & Marwick) 
who said that the Guilbert case had simply re-stated the existing law, making clear 
that the principle was to compensate for the actual loss suffered.  He added— 

“It is nice to have certainty in every aspect of life, but a problem arises if we 
sacrifice equity and proper compensation for the principle of certainty. Of 
course certainty would be preferable, but no two cases are the same; the 
facts and circumstances differ.”35 
 

62. The Court of Session judges also believed that the Commission had been 
wrong to suggest that Brown v. Ferguson was a fixed rule at present, and they 
argued that the current ability of the courts to assess each case on its individual 
merits should be retained— 

“The assessment of damages in such cases is essentially a balancing 
exercise which can best be done on a case by case basis. In our view it 
cannot reasonably be done by the attempt to impose a one-size-fits-all rigid 
calculation.”36  

63. However, Lord Drummond Young rejected as “not a real argument” the 
judges’ view that the Brown v. Ferguson formula was only a presumption and that 
replacing it with a fixed amount would remove existing flexibility.  In his view, “in 
practice it tends to be regarded as a set formula”.37  

64. Frank Maguire of Thompsons claimed that most fatal damages claims 
involved mesothelioma, and said that there was an inherent inequality of arms 
between the two sides in the negotiation.  A dying victim was likely to be unwilling 
or unable to extend the negotiations or to take the matter to court, so was 
effectively forced by circumstances to accept a larger deduction for living 

                                            
32 Scottish Parliament Justice Committee. Official Report, 21 September 2010, Col 3477. 
33 Scottish Parliament Justice Committee. Official Report, 21 September 2010, Cols 3477-8, 3495. 
34 Scottish Parliament Justice Committee. Official Report, 21 September 2010, Col 3496. 
35 Scottish Parliament Justice Committee. Official Report, 21 September 2010, Cols 3480-1, 3497. 
36 Judges of the Court of Session. Written submission to the Justice Committee. 
37 Scottish Parliament Justice Committee. Official Report, 14 September 2010, Col 3452. 
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expenses than was appropriate – resulting in under-compensation.  Similar issues 
arose where the pursuer was the recently bereaved former spouse or partner.38    

65. Syd Smith argued that detailed figures Thompsons had provided 
demonstrated the extent of current under-compensation, by showing that actual 
settlements were substantially lower than household income before the victim’s 
death.  He attributed this to “the dynamics of the negotiation process – people are 
being worn down and want to settle”.39   

66. Gordon Keyden (Simpson & Marwick) accepted that under-compensation 
sometimes occurred, but pointed out that the courts were there to prevent such 
abuses, and that even in cases settled out of court, insurers also had an interest in 
securing a quick settlement and minimising their lawyers’ fees.40   

Would a fixed quota bring certainty, save time and reduce intrusive questioning? 
67. Thompsons said a 25% fixed quota was “the means by which justice would 
be better achieved”, as it would “simplify the calculation of the victim’s claim for 
patrimonial loss, reduce delay in the settlement of such claims and remove an 
existing unfairness to … pursuers … which forces them to accept unjustified 
deductions for their reasonable living expenses”. It pointed to cases where the 
victim’s living expenses had been assessed at 45-50%, or even as high as 60%, 
but said these figures did not reflect the reality and were only accepted by 
pursuers who did not feel able to go to court to challenge them.41   

68. Lord Drummond Young said that a fixed deduction would be— 

“to some extent arbitrary, but the law of damages is inevitably arbitrary to 
some extent … we thought that a degree of arbitrariness seemed a 
worthwhile price for getting rid of the need for an intrusive and upsetting 
investigation of household expenditure.”42   

69. APIL agreed, saying that “a fixed deduction would spare bereaved families 
the current trauma of a deeply intrusive enquiry into the financial history of the 
deceased, and possibly other family members, at a time of severe emotional 
strain”.43  

70. Against this, Gordon Keyden (Simpson & Marwick) said that many of the 
enquiries into family circumstances were necessary in any case, for other 
elements of the claim, so it wasn’t clear that a fixed quota would reduce this 
significantly.44   

71. This view, in turn, was challenged by Frank Maguire who said that the large 
majority of cases were backed by trade unions or taken on a no-win, no-fee basis 
and that detailed investigation of family circumstances were not usually carried 
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out.  Ronnie Conway (APIL) added that other elements of a claim, such as for 
“loss of society”, were calculated by reference to “conventional bands” without the 
need for direct investigation of family circumstances being required.45 

72. On the issue of whether the fixed deduction would reduce the need for 
intrusive questioning, the Minister said— 

“A fixed formula would plainly have the benefit of largely or totally removing 
that process, as we recognise, but that carries with it risks that it would not 
provide a just solution for many people, or at least for some people, and 
that it could impose an inflexibility that might be the enemy of justice in 
some cases … I agree that removal of the task of proving what the 
household and personal expenditure of one's deceased partner or loved 
one was is worthy in itself, but I do not think that it should be promoted to 
the status of a major priority for informing the way in which we legislate.”46  

73. The Forum of Scottish Claims Managers (FSCM) supported a 25% fixed 
deduction, but made clear this was a significant concession from the defender’s 
perspective, made in the interests of simplifying and speeding up settlement: 
“FSCM recognise the paramount importance of speed and access to justice for the 
consumer and we agree that a fixed figure deduction would assist in this aim.”47   

74. APIL also thought the proposal would lead to quicker and more predictable 
settlements, increase the prospects of claims being agreed without litigation, and 
reduce lawyers’ costs.48 

75. According to Graeme Garrett (Law Society of Scotland), not having to do the 
calculations would save both money and time: “Costs vary, but we are talking 
about potentially thousands of pounds rather than hundreds of pounds.  As for the 
timescale, … some haggling occurs with insurers. The time before a final figure is 
agreed could vary from weeks to months and occasionally years.”49  

76. Unison said that the uncertainty of the current law could be “to the severe 
prejudice of the dying person because it may prevent their case being resolved 
before they die”.50   

77. On the other hand, Gordon Keyden (Simpson & Marwick) questioned 
whether a fixed figure would reduce delays, saying that, in his experience, “the 
percentage of the deduction is not the issue that slows the process of resolving 
claims” – a point underlined by the tiny number of cases that had gone to court on 
this issue.51  However, Simpson & Marwick did recognise that the aim of quicker 
settlement was a legitimate one, and suggested instead that the current voluntary 
pre-action protocols be made mandatory with timescales imposed on the parties at 
each stage of the process.  It argued this would result in claims being “dealt with in 
                                            
45 Scottish Parliament Justice Committee. Official Report, 21 September 2010, Cols 3485-6. 
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77



Justice Committee, 15th Report, 2010 (Session 3) 

 16

both a timely and equitable manner” and would be consistent with the recent 
recommendations of the Gill Review.52  The Scottish Government (D1d), however, 
suggested that, while this might enable cases to be settled more quickly, it might 
also increase the costs of litigation.53  

78. The Minister also questioned the assumption that a fixed quota would lead to 
quicker settlement, saying he would be “very interested to see clear evidence that 
insurance companies will settle claims more quickly in practice, simply because a 
law provides what appears to be a clearer, more defined process”.  He 
acknowledged that different solicitors had different views on this matter, and 
suggested that further research was required.54   

Is 25% the right proportion? 
79. The Law Society argued that 25% was already the starting point and that “the 
majority of cases settle at or about that figure”.55  For Mr Garrett, it was important 
to understand that the 25% figure was there to represent the proportion of a 
victim’s income that would no longer be required after his or her death, while most 
household expenditure would be unaffected: “At first sight, 25 per cent may seem 
a low figure, but when one does the exercise of looking into the elements of the 
overall household expenditure that cease, it is pretty close to the mark … in 
general, no difficulty is experienced in agreeing a figure of 25% or thereabouts”.  
He recognised that a fixed rule could create unfairness if actual living expenses 
varied widely, but said that in reality the parameters “tend to be 25 to 30 per cent”, 
and that “a person’s income would have to be pretty low” for the type of 
expenditure that ceases on his or her death to account for more than 25% of it.56 

80. Ronnie Conway said that, in APIL’s experience of settlements, deductions for 
living expenses only varied upwards from the 25% figure – to around 33% or 35% 
– but this reflected a degree of under-compensation resulting from “fear of 
litigation, fear of litigation costs and the belief, following the decision in Brown v 
Ferguson, that there was a fixed tariff”.  He was not aware of any case where a 
victim’s actual living expenses accounted for less than 25% of income and that, 
while there was an “element of arbitrariness” in any figure, 25% was about right.57  
Frank Maguire (Thompsons) agreed that 25% was an appropriate figure.58   

81. However, this was challenged by Gordon Keyden (Simpson & Marwick), who 
said that the standard text on the subject gave examples ranging from 15% to 80% 
– “the range is vast”.  As a result, he argued, a 25% fixed quota would also lead to 
under-compensation in some cases.  Later, he added— 
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“If one looks at the percentages in cases where agreement is reached—I 
stress that this is really in mesothelioma cases, not necessarily accident 
claims—one sees a 60:40 split, so if one wants to fix the percentage it 
should not be 75:25.”59 

82. Robert Milligan wondered about having different figures for different 
categories of case, noting that in England there appeared to be a rule that the 
deduction was 25% if there were no dependants and one-third if there were.60  

Would a rebuttable presumption be preferable to a fixed figure? 
83. Most of those witnesses who supported the proposal for a 25% deduction 
resisted the suggestion (made by the Scottish Government in its consultation 
document) that it could be a rebuttable presumption, on the grounds that this 
would defeat the purpose.  

84. According to the Scottish Law Commission— 

“The problem with that is that it would still be necessary to perform the 
upsetting and difficult exercise of going through the household accounts – 
the family expenditure – with the surviving spouse or another member of 
the family. In one sense, things would be worse than they are at present. 
Currently, the exercise is done at the outset of proceedings through sitting 
down with the family's solicitor. If there is a rebuttable presumption, in many 
cases the exercise would be performed at a later stage rather than at that 
stage, under pressure of demands for information from the defender – from 
the insurance company, in effect. It seems to me that that would be likely to 
be more upsetting than even the present system.”61  

85. Graeme Garrett (Law Society of Scotland) said that the point of a fixed rule 
was— 

“to cut to an early settlement and to try to keep cases out of court.  When we 
introduce a rebuttable presumption, defenders, being defenders, will try to 
rebut it. On some occasions they may be successful in their efforts, but often 
all that will happen is that, in having a rebuttable presumption, you will 
reintroduce by one door the arguments that you thought you had got rid of 
through another”.62    

86. Robert Milligan of the Faculty of Advocates supported a rebuttable 
presumption as it would provide some “wriggle room”.  He wanted the test to be 
“one of exceptional circumstances rather than just special cause, so we do not 
expect it to be used regularly”; indeed, he went on to suggest that the wording 
should make clear that the 25% should be departed from “only in very unusual 
circumstances” and where applying it “would give rise to a clear injustice”.  He 
gave as an example a deceased person with a very expensive hobby, such as 
flying their own aeroplane, which led them to spend an unusually high proportion 
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of their income on themselves rather than the household.63  This example was 
later criticised by Ronnie Conway (APIL) who said— 

“It seems to me that anyone who has the hobby of flying a plane will be in a 
household of extremely high earners. That is where the element of fairness 
comes in.”64  

87. However, Mr Milligan accepted that the arguments for and against a 
rebuttable presumption were “finely balanced”.  He recognised that any rebuttable 
presumption could make it necessary for solicitors to undertake “at least some 
preliminary inquiry … to see whether there was a particular reason why the case 
was exceptional”.65   

88. Frank Maguire argued that a rebuttable presumption would reintroduce the 
difficulty of pursuers feeling obliged to accept reduced amounts because of “a 
dynamic of negotiation that is against their interest”.66  

89. Cameron McNaught (FOIL) disputed the idea that a rebuttable presumption 
would simply reintroduce the need for detailed investigation of family finances.  He 
accepted that lawyers on both sides would always want to make some enquiries to 
see whether the presumption could be rebutted, but that the extent of this would 
depend on the quality of information available, the overall amount at stake and 
knowledge of previous circumstances.67  

90. FOIL accepted that a fixed percentage “can be a guide and act as a check in 
individual cases”, but said it should be rebuttable where the evidence was that the 
actual proportion was “materially different” (i.e. at least 5% higher or lower).68  
MDDUS took a similar approach, but suggested that the actual proportion of 
income attributable to living expenses would need to be at least 10% higher or 
lower in order to rebut the presumption.69   

91. The Minister recognised the risk that a rebuttable presumption would simply 
bring back the scope for argument that a fixed quota was intended to avoid.  But 
he also saw merit in the argument that, without a rebuttable presumption— 

“a person who has lived frugally and spent his money not on himself but on 
his family—and, indeed, his survivors—would, in effect, be penalised. … 
Putting it bluntly, I think that a presumption of 25 per cent personal 
expenditure is likely to be kind to, for example, someone who spends all 
their money on drink and fags. … The problem of fixing the contribution at 
25 per cent is that it does not allow for the myriad circumstances that might 
arise and that might, therefore, create unfairness.”70  
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92. He went on— 

“No doubt one could consider, delineate and circumscribe the 
circumstances in which the presumption could be rebutted and on whom 
the onus would fall, but the difficulty for the Government is that that simply 
illustrates the complexity of the whole issue and the need to proceed with 
care, not haste, and to consider all the evidence that has been obtained so 
far if we are to make law that meets the major test of providing fair 
compensation, not over or undercompensation.”71   

93. The Scottish Government said that, in principle, it was undeniable both that a 
rebuttable presumption was liable to undermine the intended benefits of a fixed 
quota and that, without it, the law would be unable to avoid making awards in 
atypical cases that were either “far too low” or “far too high”.  It suggested that 
further factual data was needed to establish which disadvantage was more 
significant, and that further consultation with stakeholders was needed, including 
to establish whether there was a way of circumscribing the right to rebut the 
presumption so as to offset those disadvantages.72  

94. In Bill Butler’s view, a rebuttable presumption would “take us backwards” and 
“would completely undermine what the Bill seeks to do”.73  

95. FSCM, although opposed to a rebuttable presumption, argued that if it were 
introduced it would be necessary to obtain full disclosure of the victim’s financial 
records and precognitions or formal witness statements about the victim’s lifestyle 
from family members.74  

Would a fixed deduction lead frequently to over- or under-compensation? 
96. Cameron McNaught (FOIL) argued that the underlying principle should 
always be to compensate for the actual loss, which required the circumstances of 
each case to be taken into account.  A fixed quota risked over-compensation in 
cases involving retired people who spent more on themselves, and under-
compensation in cases involving younger people with dependent children.75 

97. However, Ronnie Conway (APIL) said that— 

“the idea that, because there are no children around the person will 
automatically spend more on himself than on joint partnership projects seems 
to me to be misconceived. In effect, there is a joint standard of living, so to 
speak, and that is what has to be maintained.”76   

98. The Medical Defence Union argued that a fixed 25% quota would “result in 
significant under-compensation in some cases while leading to significant over-
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compensation in others” – particularly higher-earning families with two incomes 
and no children.77   

99. The Forum of Insurance Lawyers (FOIL) made very similar points, arguing 
that a fixed deduction would sometimes result in under-compensation and “a 
windfall for defenders and insurers”, and sometimes in over-compensation with 
“the risk of increasing insurance costs for all those in society purchasing 
insurance”.78  

100. According to Simpson & Marwick, a fixed deduction was “simply not 
appropriate” and “demonstrates a lack of awareness of modern Scottish life”.  It 
supported the view of Lord Kinclaven in the Guilbert case, who said that while a 
rule of thumb could be of value as a starting point, “every case depends on its own 
particular facts and circumstances and falls to be decided according to the 
evidence”.79 

101. In a supplementary submission, Simpson & Marwick differentiated between 
mesothelioma cases, where victim tended to be older and without dependent 
children, and other fatal accident cases.  As a hypothetical example of the latter, it 
said a 37-year old married scaffolder with six children could plausibly have spent 
as little as 15% on himself and 85% to support his family.  The Bill, it argued, could 
lead to significant under-compensation in such a case, and some flexibility was 
therefore “the only way to avoid particularly vulnerable families suffering 
injustice”.80   

102. The Court of Session judges said that while “no doubt the proposals have the 
benefit of certainty and simplicity”, they could lead to over-compensation in exactly 
the sort of case – involving a high-earning surviving spouse – where the current 
Brown v. Ferguson approach can (as the Commission argued) lead to under-
compensation.81  

Committee conclusions 

103. The Committee recognises that a strong case has been made for the merits 
of a fixed 25% deduction for the victim’s living expenses, based on the view that 
this would reduce the need for intrusive questioning about family budgeting and 
has the potential to speed up the settlement of claims.  However, the Committee 
also acknowledges the force of the main objection to this proposal, namely that a 
fixed deduction is to some extent arbitrary, could not take account of individual 
circumstances, and so would be bound to lead to a degree of over-compensation 
in some perfectly possible circumstances and under-compensation in others.  
There is a trade-off, in other words, between the merits of simplicity and certainty, 
on the one hand, and the flexibility needed to ensure that each person adversely 
affected by a wrongful act should be restored, so far as possible, to the position 
that person would have been in had the wrongful act not occurred. 
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104. Some members of the Committee have so far been more persuaded by the 
arguments in favour of the fixed 25% deduction, while others are inclined to give 
more weight to the counter-arguments.  Where all members are agreed is that the 
decision must ultimately rest on a clear understanding of the practical impact that 
moving to a fixed 25% deduction would have on how a range of typical cases 
would in practice be settled.  The Committee recognises that it remains a matter of 
dispute among practitioners whether or by how much a fixed deduction would 
reduce the need for intrusive questioning or speed up the overall settlement of 
claims.  There has also been conflicting evidence on how much victims’ actual 
living expenses – to the extent they can ever be precisely quantified – vary above 
and below the 25% figure.   

105. The Committee accepts that pursuers, particularly when they are terminally 
ill, sometimes accept lower awards than the facts of the case might justify, and 
may accordingly suffer a degree ofunder-compensation.  However, the Committee 
is divided on whether moving to a fixed 25% deduction is the right response to this 
problem.  It is the proper role of lawyers on both sides to use whatever tools are 
available to them in pursuit of their client’s interests, and while neutralising one 
particular issue that currently requires to be negotiated might help, it would not 
alter this basic dynamic.  It is difficult, therefore to be sure that the proposal would 
succeed in preventing such under-compensation as currently occurs – and 
doubtful whether any positive effect for the majority of victims or relatives would 
justify denying other victims or relatives a level of compensation that fairly reflects 
their individual circumstances.  

106. The evidence suggests that a different balance of considerations may apply 
according to the type of wrongful death claim that is involved.  Some 
mesothelioma victims may lose out in compensation because of a perceived need 
to settle cases quickly, for example, while fatal accident cases may be more likely 
to involve a victim whose actual living expenses are significantly less than 25%.  
On the face of it, this might suggest different approaches to dealing with different 
types of wrongful death claim – for example, a fixed deduction for mesothelioma 
cases, and either a different deduction or a variable deduction in other cases.  
However, the Committee would need a lot of persuading before it could accept any 
such differentiation in the law, and cannot be confident on the basis of the 
evidence currently available that this would generate more fairness overall than 
sticking to a uniform approach.  

107. Another option that the Committee has considered is the compromise floated 
by the Scottish Government in its consultation paper, which would involve putting 
the 25% deduction into statute, but as a rebuttable presumption.  Here, the 
Committee acknowledges the view expressed in evidence that this might in 
practice undermine some of the claimed advantages of a fixed deduction, and 
could therefore represent only a minor departure from the way in which the current 
law operates.  At the same time, it may be the only way of allowing the courts 
enough flexibility to deal fairly with the genuinely unusual case.  If a rebuttable 
presumption could be drafted in such a way that it provides flexibility only when it 
is needed, without undermining the benefits of a fixed deduction in the majority of 
cases, it might still offer the best way forward.  The Committee therefore urges Mr 
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Butler and the Scottish Government to engage constructively in consideration of 
this question.   

ISSUE 2: RELATIVES’ CLAIMS FOR NON-PATRIMONIAL LOSS 

The proposal 

108. Section 4(3) of the Bill gives effect to Commission recommendations 13(b) 
and 14 by providing that the award of damages payable to a victim’s relatives for 
non-patrimonial losses is to be known as a “grief and companionship award” 
(paragraph (a)), and is to exclude damages for any mental disorder caused by the 
victim’s death (paragraph (b)).   

Views of witnesses 

Proposed name for award 
109. A few witnesses voiced concerns about the name proposed for the award.  
FOIL argued that it wrongly implied that it is necessary to prove both grief and a 
loss of society when it is in fact possible to base a claim on only one.82  For 
Thompsons, the problem was that the name only reflected two of the three 
possible grounds for the award, adding that previous attempts to provide a formal 
label had “merely resulted in confusing the courts as to what was intended to be 
included”.83  The Faculty of Advocates suggested that a better name would be “a 
grief and loss of companionship and guidance award”.84  

110. However, Graeme Garrett, for the Law Society, did not think the proposed 
change of name would cause confusion, saying “everybody understands what we 
are measuring. I do not think that it is a significant risk”.85  

Proposed exclusion of mental disorder 
111. The second part of the proposal also attracted comment, with a range of 
different views expressed. 

112. The Scottish Law Commission had taken the view that damages for 
psychiatric injury was a distinct area, meriting a report of its own, and should not 
be addressed in a report on damages for wrongful death “which was concerned 
with the derivative rights of the family rather than the rights that the family might 
have for injury caused to them directly”.  Lord Drummond Young recognised that 
any psychiatric injury caused by a bereavement would need to be dealt with as 
part of the same action for damages, but as a distinct head of claim; but because it 
dealt with a different aspect of the law, it was better legislated for separately.86  

113. According to Graeme Garrett, the proposal simply— 

“restates the existing law, which draws a distinction between mental illness 
suffered as part of a bereavement process and mental illness suffered by a 
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relative who witnesses the death of a relative. … The traditional approach 
has been not to compensate for psychiatric illness arising from bereavement 
per se, although the fact that a relative develops a psychiatric illness might 
be compensated because it might be a measure of the degree of grief that 
that relative suffered. They are being compensated, but only indirectly”.87   

114. Both the Association of Personal Injury Lawyers (APIL) and the Association 
of British Insurers were in favour of excluding mental disorder.  For APIL, the 
problem was that allowing damages claims to include such disorders could lead to 
“bereaved relatives having to undergo psychiatric examination, which is the last 
thing they should endure in the circumstances”.  APIL also argued that a situation 
in which some relatives received higher damages than others based on the 
severity of their psychiatric disorder would amount to a “ranking of grief” that would 
be “invidious.”88  According to Ronnie Conway of APIL, a relative should have to 
demonstrate that the wrongdoer had a “duty of care” before a separate claim for 
damages as a result of mental disorder could be made.89  

115. Similarly, the Faculty of Advocates argued that “any arbitrary cut-off point 
imposed by a statutory definition of mental disorder will operate to the potentially 
significant disadvantage of relatives who suffer severe grief reactions”.  The 
starting-point for the Faculty was that “all grief reactions are, as a matter of legal 
relevancy, recoverable however long they last”, and that characterising some 
extreme grief reactions as mental disorder could create practical problems for 
pursuers.90 

116. Robert Milligan QC (giving oral evidence for the Faculty) added that, while he 
agreed with Lord Drummond Young’s reasons for excluding psychiatric injury from 
this Bill and dealing with it separately, there would be a problem with taking 
forward this Bill before this separate reform could be implemented.  At present, 
there were conflicting Outer House decisions in Gillies v. Lynch (which allowed 
additional damages for psychiatric injury) and Ross v. Pryde (which did not), and 
this made it difficult to advise clients as to what the law was and whether they 
would be able to secure compensation for the psychiatric injury suffered.  As it 
stood, the Bill left in place the various “arbitrary caps” imposed by the current law, 
and removing the provision in section 4(3)(b) would not resolve that problem.  The 
only alternative, in his view, was to amend that section to make clear that a claim 
for damages under the Bill could include damages for psychiatric injury.  Either 
option would involve choosing between the competing Outer House authorities.91  

117. Gordon Keyden of Simpson & Marwick felt that the interim position should be 
that damages for psychiatric injury should be excluded, to avoid differentiating 
among those able to claim for such injury according to whether their claim was 
based on a wrongful death.92  Cameron McNaught of FOIL agreed, saying it would 

                                            
87 Scottish Parliament Justice Committee. Official Report, 7 September 2010, Col 3429. 
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91 Scottish Parliament Justice Committee. Official Report, 14 September 2010, Cols 3464-6.  
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be better to deal with the whole area of psychiatric injury as a package, rather than 
picking out one bit in the current Bill.93    

118. However, Frank Maguire (Thompsons) felt that the interim solution should 
include psychiatric injury rather than excluding it.  He said that people varied 
widely in how they reacted to the wrongful death of a close relative, and the 
principle must be that “there should be full compensation for whatever damage 
has been caused by the fatality … If someone reacts adversely to what has 
happened and develops a psychiatric condition, they should be compensated for 
their reaction”.94  

119. The Mental Welfare Commission agreed, saying it would be “wrong and 
discriminatory to exclude the harm suffered by people with abnormal grief 
reactions from the possibility of action for damages”.  It also pointed out the 
difficulties of distinguishing whether an episode of mental illness had been caused 
by a bereavement, or just provoked by it.  In the latter case, it suggested, the case 
for damages was “less clear cut” and the courts would need to assess whether the 
episode would have occurred in any case.95 

120. The Minister said it was “extremely difficult to judge” whether the traditional 
view taken in the Bill was right or wrong— 

“Making a defender liable in relation to a mental illness or psychiatric injury 
suffered by a person for whom they had no duty of care would be a 
significant step. I understand why Mr Butler's bill declines to take that step. 
Equally, however, one could argue for the injustice of someone whose 
loved one has been wrongfully killed and who, through no fault of their own, 
then has their life blighted by a mental illness not being able to claim 
compensation for that illness and its consequences from the person or 
company that is acknowledged as being responsible for causing the 
death”.96   
 

121. In a supplementary submission, the Scottish Government accepted that a 
choice needed to be made between the conflicting precedents of Gillies v. Lynch 
and Ross v. Pryde, “each of which has some merit”.  It “would be hesitant about 
making the choice before consulting on the wider issues”, and was therefore 
“inclined not to use the current Bill to address the law in this area”.97 

122. Bill Butler accepted that the issue was complex and said he didn’t have a 
fixed view.  His current preference was to keep his Bill as drafted, but he would 
consider amending it to remove section 4(3)(b) so as to avoid making any choice 
between conflicting court judgements: “As the law stands, we have to navigate 
through a complicated maze and perhaps the bill is not, to mix metaphors, the 
vehicle to navigate that maze”.98  

                                            
93 Scottish Parliament Justice Committee. Official Report, 21 September 2010, Cols 3503-04. 
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Committee conclusions 

123. The Committee has no strong view on what an award for non-patrimonial 
loss should be called, but would generally favour retaining the established 
approach of not fixing a name in statute unless consensus can be reached on 
what that name should be.  The doubts expressed by witnesses about the name 
proposed in the Bill suggest that such a consensus does not yet exist.  If 
agreement can be reached on an alternative name, it would be a simple matter to 
amend the provision at Stage 2.  Otherwise it may be better to rely on the award 
simply becoming known by reference to its numbering – in other words, as a 
“section 4(2)(b) award”. 

124. The Committee has found the proposed exclusion of mental disorder much 
more difficult.   

125. It is clear, on the one hand, that the Scottish Law Commission had a sound 
rationale for including this provision in its draft Bill.  It had already published a 
separate report on reforms to the law of damages for psychiatric injury and 
understandably wished to keep that separate; a clear exclusion in the Bill would 
also resolve the uncertainty that had been created by the different Outer House 
conclusions in Gillies v. Lynch and Ross v. Pryde.  Indeed, the Committee 
recognises that the outcome the Commission was trying to secure is probably the 
one that would be most appropriate in the longer term.   

126. On the other hand, however, the situation the Parliament is currently faced 
with is presumably not the one the Commission had envisaged in 2008.  The 
Committee does not believe it would be appropriate for the Parliament to make a 
decisive choice between the conflicting Outer House decisions now, before it has 
been possible to enact any wider reform of the law of damages for psychiatric 
injury.  That could, at least in the short term, cause more problems than it solves.   

127. If this Bill is to be taken forward, therefore, the Committee believes the better 
course would be to remove section 4(3)(b) altogether, so as to leave the law in this 
area essentially unchanged until there is either a decisive Inner House ruling on 
the matter or until separate legislation on damages for psychiatric injury can 
address the issue in a more considered and comprehensive way. 

ISSUE 3: RELATIVES’ CLAIMS FOR PATRIMONIAL LOSS – CALCULATION OF 
AMOUNT SPENT ON SUPPORTING RELATIVES 

The proposal 

128. Section 7(1) of the Bill gives effect to Commission recommendation 11(a) by 
providing that, in calculating damages awards to a victim’s relatives for loss of 
support, the court is to: 

• take 75% of the victim’s annual income (after deducting any awards to 
other relatives) as the amount spent by the victim on supporting his or her 
spouse, civil partner or co-habitant and any dependent children 
(paragraph (d)); and 
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• disregard the income of the relatives (paragraph (b)). 

Views of witnesses 

129. Witnesses who supported the fixed 25% deduction for the victim’s living 
expenses also supported, for similar reasons, a fixed figure of 75% for calculating 
the proportion of the victim’s income available to support his or her relatives.  
Similarly, those opposed to the 25% deduction opposed the 75% figure, and for 
similar reasons.  

130. The Law Society of Scotland argued that this was “a necessary corollary” of 
the 25% deduction for the victim’s own living expenses, so that accepting one 
made it necessary to accept the other.  As with the 25% deduction, the Society’s 
view was that having this as a rebuttable presumption would “take away the 
element of certainty and would eat into the savings in legal costs that a fixed 
presumption would provide”.99  

131. Thompsons argued that there was an inconsistency in practice between 
cases involving an injured person as pursuer, who is usually forced to accept a 
deduction for living expenses of up to 50% of income, and cases involving a 
deceased victim’s relative as pursuer, where the deduction made for the victim’s 
living expenses is usually only 20-40% of income.  The result, according to 
Thompsons, was to “cause cases to rest not on their merits but instead be 
dependent upon the survivability, or otherwise, of the dying person. That is an 
arbitrary and invidious basis upon which to resolve a dying pursuer or family’s 
claim for damages.”100  

132. For the Court of Session judges, the issue was that the Bill would give an 
“anomalous” result in a case where there were no dependent children or other 
supported relatives, since “75% of the deceased’s income would be deemed to 
have been expended on the support of the partner, who may also have a 
significant personal income which is to be ignored.  If a set figure approach is to be 
adopted then it should at the very least be one which provides for different figures 
in cases where there are both a spouse/partner and dependent children and cases 
where there are no such children.”101   

133. However, Lord Drummond Young responded by saying— 

“The flaw in the reaction of the judges of the Court of Session is that they 
tend to treat all of the 75 per cent as expenditure on the other spouse.  In the 
example of a deceased who leaves only a spouse, they criticise our 
approach by saying that we assume that 25 per cent should go to the 
deceased and 75 per cent to the spouse, but we actually suggest that most 
of that 75 per cent would go on general household expenses.”102  

134. There was a clear division of view among witnesses on the merits of 
requiring the income of the surviving relative to be disregarded. 
                                            
99 Scottish Parliament Justice Committee. Official Report, 7 September 2010, Col 3426. 
100 Thompsons Scotland Solicitors. Written submission to the Justice Committee. 
101 Judges of the Court of Session. Written submission to the Justice Committee. 
102 Scottish Parliament Justice Committee. Official Report, 14 September 2010, Col 3442. 
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Arguments in favour of disregarding the surviving relative’s income 
135. Lord Drummond Young explained the Commission’s reasons for wishing to 
depart from the Brown v. Ferguson formula— 

“In what might be called an old-fashioned family, in which the wife does not 
work or earns little, the Brown v Ferguson ruling produces a perfectly fair 
and reasonable result, but it is now much more common to find that both 
spouses work and – this is an important point – that they base their 
household expenditure on their total income.  … Normally, the most 
important part of household expenditure will be on the house, including 
paying off the loan, repairs and maintenance, council tax, insurance, 
essential services such as electricity and gas, the television licence and so 
on. … In a case in which, say, a husband who is killed leaves a wife and 
children, it seemed to us to be quite unreasonable to expect the family to 
move to a smaller or less expensive house following the father's death. … 
In effect, to maintain the household at the existing level the survivor needs 
his or her own income as well as the deceased’s income, which is what is 
represented in the award of damages.”103  

136. For APIL, it was “a matter of fairness that compensation for a life must not 
take into account the financial position of the deceased’s family”.  Ronnie Conway, 
giving oral evidence for APIL, pointed out that the Brown v. Ferguson judgment 
was itself based on an earlier English case, and so reflected assumptions about 
family arrangements from the 1970s.  He gave the example of a married couple 
where it was the wife, as the lower wage-earner, who was killed, with the result 
that (under Brown v. Ferguson), the loss of dependency could be assessed as 
zero – “which is effectively saying that the wife wage earner has contributed 
nothing to the family finances”.104   

137. Similarly, the Law Society said that the surviving partner's income was 
“largely irrelevant to the loss suffered by the family unit”, while Unison said that the 
proposal would “prevent a loss of financial support being wiped out by consideration 
of a spouse’s or partner’s earnings”, as could happen under the current law.105 

138. Thompsons said it was “difficult to understand the logic or fairness” of the 
current rule, which could lead to a surviving spouse with no income obtaining full 
compensation for loss of support, and a surviving spouse with his or her own 
income obtaining no compensation, even though in each case, the loss of income 
to the household was the same.  The proposal, in their view, would remove this 
inconsistency and thus treat dual-income families more fairly.  Both they and the 
Equality and Human Rights Commission noted that these were particularly likely to 
include civil partners and other same-sex couples.106  

                                            
103 Scottish Parliament Justice Committee. Official Report, 14 September 2010, Col 3443. 
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Arguments against disregarding the surviving relative’s income 
139. The Forum of Scottish Claims Managers strongly disagreed with this 
proposal, arguing that— 

“to fail to consider the pooled income of the family unit would lead to gross 
overcompensation and be in breach of both the defender’s and pursuer’s 
rights to fairness, equity and justice. The proposal would lead to large 
numbers of situations where the pursuer is being put in a better financial 
support position than they would have been but for the accident, thus going 
against the basic principles of reparation … [T]he pooled incomes model with 
the deduction of the surviving spouse’s income [is] the only just and fair way 
to calculate the damages award”.107   

140. Similarly, Cameron McNaught of FOIL said that “in an environment where, so 
often, both spouses are earning, it does not reflect the reality of life today simply to 
disregard one of those incomes completely when assessing compensation for 
death”.  Gordon Keyden of Simpson & Marwick agreed, saying that “if you ignore 
the surviving spouse’s income, there is a danger that you will create an unreal 
situation”.108    

141. The Medical Defence Union and FOIL expressed very similar views, with 
FOIL arguing that the proposal went well beyond the aim of compensation, and 
that it was unreasonable for the purchasers of insurance to bear the increased 
costs that would result.109     

142. The Faculty of Advocates suggested that the appropriate calculation would 
not involve disregarding all of the survivor’s income but only 25%, with that figure 
itself being a rebuttable presumption.  Robert Milligan’s argument for that was 
that— 

“It seems logical if you are considering the household pot and excluding the 
individual's income. You are saying that 25 per cent would have been spent 
on themselves, and it seems logical to apply that to either spouse, 
regardless of which spouse is killed. If we disregard a spouse's whole 
income, we are perhaps overcompensating.”110  

Position of the Scottish Government 
143. The Minister said he could support the proposal to disregard the survivor’s 
income if it would ensure that the survivor was appropriately compensated for his 
or her loss, but didn’t feel he had the evidence to be sure that would be the result.  
He pointed to some of the complexities involved in real situations – such as where 
a survivor who had a separate income from the victim might need to give up work 
in order to look after the children.111   
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144. In a supplementary submission, the Scottish Government provided a 
hypothetical example which, it suggested, demonstrated that disregarding the 
survivor’s income entirely could – at least in some scenarios – result in either over- 
or under-compensation.  It said it would be prepared to back any of the available 
options (taking the survivor’s income into account, or disregarding it in whole or in 
part) so long as the outcome, in all or nearly all cases, was that the family would 
not be substantially better or worse off than if the wrongful death had not 
occurred.112 

Committee conclusions 

145. So far as the proposed 75% fixed figure is concerned, the Committee 
accepts that this is the obvious corollary of the proposal (issue 1) to have a fixed 
25% deduction for the victim’s living expenses.  Members of the Committee 
therefore support or oppose it on essentially the same grounds as they either 
support or oppose the 25% fixed deduction. 

146. So far as the requirement to disregard the income of the relatives making the 
claim is concerned, the Committee has generally been convinced that this is the 
appropriate approach to take.  The underlying principle must be to restore the 
family’s finances to what they would have been had the wrongful death not taken 
place, and that requires the lost income-stream from the victim’s earnings, insofar 
as it was previously available to support his or her relatives, to be compensated for 
in full.  The only deduction should therefore be the one required to account for the 
victim’s living expenses (whether that be assessed as 25% or some other 
proportion).  To make any further deduction to reflect the income of a surviving 
relative would, in the Committee’s view, be irrelevant and inappropriate.   

147. The Committee has considered in this context the “worked example” which 
the Scottish Government provided to illustrate its concern that disregarding the 
survivor’s income entirely could lead to over-compensation.  The example involves 
a hypothetical married couple and sets out various scenarios in which they spend 
varying proportions of their individual or joint incomes on themselves (rather than 
on shared commitments) prior to the death of one of them.  It then calculates what 
the family’s income would be after the victim’s death if damages were calculated in 
the manner required by the Bill, and shows that (at least in some of the scenarios) 
this income would be either higher or lower than it was before.   

148. However, so far as the Committee can see, any such under- or over-
compensation only arises when the scenario already involves the victim’s living 
expenses being either lower or higher than 25% of his or her income.  The 
example, in other words, may not show that there is anything wrong with 
disregarding the survivor’s income; rather, it may merely be further evidence that 
using a fixed 25% deduction can lead to under- or over-compensation in certain 
circumstances.  As such, the Committee is not convinced that this example 
provides a reason to question section 7(1)(b) of the Bill. 
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ISSUE 4: RELATIVES’ CLAIM FOR PATRIMONIAL LOSS – APPLICATION OF 
MULTIPLIER 

The proposal 

149. Section 7(1)(e) of the Bill gives effect to Commission recommendation 12 by 
providing that, in calculating damages awards to a victim’s relatives for loss of 
support, any multiplier applied by the court is to:  

• run from the date of the court order (sub-paragraph (i)); and 

• apply only in respect of future losses (sub-paragraph (ii)).   

Views of witnesses 

150. Here, too, there was a clear division of view among witnesses. 

Arguments in favour 
151. The Scottish Law Commission explained this proposal as follows— 

“At present, the loss of the deceased's support tends to be calculated from 
the date of death to the date on which he would normally, on an actuarial 
basis, have ceased work or died. A deduction is then made for the period 
prior to proof. However, that is not correct actuarially. The correct method is 
to treat the loss to the date of proof as past loss and to calculate the future 
losses from the date of proof. … The result of our proposed change is that 
the discount for futurity—the discount for uncertainty in the future, one 
might say—will apply only to the future loss, not to past loss, where it is not 
appropriate to apply such a discount, given that we know what has 
happened in the past. Our proposal would bring the law into line with the 
preferred approach under the Ogden tables.”113  

152. According to Graeme Garrett of the Law Society of Scotland, the unanimous 
view of the Ogden committee, of which he is a member, was in support of this 
recommendation.  He explained that— 

“The Ogden tables discount for two reasons – for mortality and for early 
receipt of compensation. There has been no early receipt of compensation 
in relation to the past element.  Take the example of a case that is settled 
four years after the death. The approach in a non-fatal case would be to 
take a multiplier of four years to the annual multiplicand. … That does not 
happen in fatal cases—we take a figure from the Ogden tables that 
discounts the figure of four years to something in the order of 3.8 years. 
Actuarially, that makes no sense, as the money was not received early and 
there was no further risk of mortality, because the person was already 
dead. There is some undercompensation because the past element is 
discounted, which should not happen.”114  
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153. He rejected the idea that the current law correctly discounts from the date of 
death to allow for the possibility that the victim (had it not been for the injury) would 
have died anyway for other reasons.  A typical damages case, he argued, might 
involve the death of a 30-year old and a four-year interval between the death and 
the proof.  In such a case, the risk of the victim dying during that period would be 
“infinitesimal”, so the appropriate discount would be “so small as to be 
unmeasurable”.115    

154. The proposal was also supported by Tom Marshall, Frank Maguire of 
Thompsons, and Ronnie Conway of APIL.116   In its written submission, APIL said 
it was “not right that a multiplier, which may include inaccurate figures, should be 
used for the period between death and proof, when an accurate figure for 
compensation can be reached.”117 

155. The Faculty of Advocates was also generally supportive, largely for the 
reasons given by Lord Drummond Young.  As Robert Milligan QC noted, the 
multiplier was meant to offset the advantage of getting early payment of a lump 
sum, but that advantage would be reduced if there were a delay in settling the 
claim.  He noted that there had been cases where the gap between death and 
proof was as long as 11 years, although this was much less likely to occur since 
procedural changes had reduced the scope for delay.118   

156. Bill Butler explained his support for the Law Commission’s proposal by citing 
arguments made by other witnesses, particularly that it would make the approach 
in fatal cases consistent with that already taken in non-fatal cases, and that using 
the date of death was incorrect from an actuarial point of view.  Syd Smith of 
Thompsons added that, in cases that didn’t go to court, the effect of the proposal 
would be to start the multiplier at the date of settlement.119  

Arguments against 
157. The Medical Defence Union said that the Scottish Law Commission’s 
argument was based on a false premise.   It said that running the multiplier only 
from the date of proof might make sense in the case of a living victim, where 
actual losses up to the date of proof could be established directly.  However, in the 
case of a deceased victim, the MDU argued that the losses suffered by the relative 
“can only be hypothetical since no-one can know whether, for example, the 
deceased would have died from other causes in the intervening period”.120    

158. The Association of British Insurers and FOIL also questioned the 
Commission’s underlying idea that fatal and non-fatal cases should be treated on 
the same basis.  Cameron McNaught (FOIL) explained this by saying— 

“The one difference is that in the accident case, with the live pursuer, the 
uncertainty is removed because the person is physically there at proof. 

                                            
115 Scottish Parliament Justice Committee. Official Report, 7 September 2010, Col 3428. 
116 Tom Marshall.  Written submission to the Justice Committee.  Scottish Parliament Justice 
Committee. Official Report, 21 September 2010, Cols 3499-3500. 
117 Association of Personal Injury Lawyers. Written submission to the Justice Committee. 
118 Scottish Parliament Justice Committee. Official Report, 14 September 2010, Cols 3463-4. 
119 Scottish Parliament Justice Committee. Official Report, 21 September 2010, Cols 3560-2. 
120 Medical Defence Union. Written submission to the Justice Committee. 

93



Justice Committee, 15th Report, 2010 (Session 3) 

 32

Those risks that were there over the one year or two years—whatever the 
period might be—are as a matter of fact removed.”121  

159. Both FOIL and Simpson & Marwick pointed to the comments of Lord 
Wheatley in Dingwall v. Walter Alexander & Sons (Midland) Ltd (1981 SLT 314) to 
the effect that “the imponderables and vicissitudes of life apply as much from the 
date of the deceased's actual death as they might otherwise have applied in the 
case of a living pursuer, from the date of the proof”.122   

160. In addition, Gordon Keyden (Simpson & Marwick) argued that the risk of the 
victim dying from other causes between the date of death and date of proof might 
not always be tiny, depending on the victim’s age and the length of time involved.  
Another factor was that if the multiplier were to be applied from the date of proof 
this was “certainly not likely to encourage early resolution”.  This was because 
interest is calculated on the past element of the award from the date of death to 
the date of proof, and since the judicial rate of interest, at 8%, was “probably the 
best rate of interest that can be obtained in the free western world at the moment, 
the claimant hardly has an incentive to move the claim forward”.  However, this 
was disputed by Frank Maguire who said that, even if it were so, it would 
“incentivise the insurer to get ahead with settling the case”.123  

161. The Court of Session judges agreed that a multiplier should continue to run 
from the date of death to reflect the risk of the victim “dying early in any event”.  
They described the Commission’s reasoning in its report as “misguided”, arguing 
that there was “no good reason” to depart from the Commission’s earlier position 
(set out in its discussion paper) that to ignore this risk would lead to a degree of 
over-compensation.124 

162. The Forum of Scottish Claims Managers expressed similar views, adding 
that, since the proposal involved using the date of proof to separate past loss from 
future loss, it would not facilitate out-of-court settlement and that, if a date of 
settlement were used instead, it would become “more obsolete with every day 
which passes”.  The MDDUS, similarly, said that the advantage of using the date 
of death was that it was known from the outset of the claim, whereas the date of 
proof might not be known until an advanced stage of litigation.125  

163. In a submission during Bill Butler’s consultation on the Bill, Peter McCormack 
(an advocate) questioned whether the Commission’s report correctly reflected the 
approach recommended in the Ogden Tables, saying the provision in the Bill was 
“at best ambiguous, and possibly incompatible with the suggested Ogden 
approach”.  As he pointed out, Ogden includes a table (Table E) of factors to 
discount for the possibility that the deceased would have died in any event 
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between the actual date of death and the date of proof.  Mr McCormack saw no 
reason not to consider these factors to be multipliers, but pointed out that their 
application would, on the face of it, be prohibited under section 7(1)(e) of the 
Bill.126   

Position of Scottish Government 
164. The Minister generally supported this proposal, primarily on the grounds that 
it is possible to calculate actual losses sustained between the date of death and 
date of proof.  However, he recognised that those who took the opposing view 
“have a point, in terms of cold logic”, although he thought the difference this would 
make to the size of awards was likely to be relatively small.127  

165. In a supplementary submission, the Scottish Government admitted it had 
been taken by surprise by the extent of the opposition to what it had assumed was 
a relatively minor and technical matter, and suggested seeking further expert 
views from actuarial sources. It also suggested there could be practical 
complications in applying the proposal to the large majority of cases that are 
settled out of court, particularly as the date from which the multiplier would run 
would then be a date negotiated between the parties themselves (whether that 
was the date of settlement or some other date they agreed upon).  As a result, the 
proposal could lead to unintended consequences, or “confer additional leverage 
on one party at the expense of the other”.128  

Committee conclusions 

166. Like the Scottish Government, the Committee has been surprised by the 
extent to which this proposal has generated controversy among witnesses, given 
that it deals with a relatively technical issue of actuarial calculation.   

167. It seems clear from the evidence that the main rationale for applying a 
multiplier in calculating an award for damages is to reduce the lump-sum payment 
made to the victim’s relatives at the conclusion of proceedings by an amount 
equivalent to the additional income that the lump sum can then generate by being 
invested.  The multiplier also takes account of other, future uncertainties, which is 
why there is a good reason for applying it only to the period of time that is, at the 
time of settlement, in the future.   

168. At the same time, there is something in the opposing argument (which the 
Scottish Law Commission itself advanced in its discussion paper) that not running 
any multiplier during the lost period fails to allow for the possibility that the victim 
could have died from other causes during that period, and so leads to some over-
compensation. However, the evidence is that this latter possibility is – at least in 
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most circumstances – very small, and that the appropriate multiplier would 
therefore reduce the award by only an insignificant amount.   

169. That being so, the Committee is satisfied that there is a better argument for 
running a single multiplier from the date of the court order than from the date of 
death. 

170. However, it may also be that this is a false dichotomy, and that a way could 
be found to combine the benefits of both approaches, rather than choosing 
between them.  The principle, after all, is to yield a final award that most accurately 
generates a long-term level of income for the surviving relatives that is equivalent 
to what it would have been without the victim’s death.  That may require the 
application of two different multipliers – one running for the duration of the lost 
period, which is likely to involve only a small deduction in most cases, and one 
running from the date of settlement, which will usually involve making a more 
substantial deduction.  The Committee recognises that such an approach would 
be slightly more complex than that proposed in the Bill, but believes it would be at 
least as consistent with the recommendations in the Ogden Tables.  However, as 
this is not an option on which the Committee specifically heard evidence, it is 
suggested at this stage merely as something that might be further explored in 
discussions between Mr Butler and the Scottish Government.   

ISSUE 5: RELATIVES’ CLAIM FOR PATRIMONIAL LOSS – DEFINITION OF 
RELATIVES ENTITLED TO CLAIM 

The proposal 

171. Section 14 of the Bill gives effect to Commission recommendation 15 by 
defining the relatives of a victim entitled to claim for both patrimonial and non-
patrimonial loss to include only those members of the victim’s “immediate family” 
currently able to claim for non-patrimonial loss (rather than the wider category of 
relatives currently able to claim for patrimonial loss).  

Views of witnesses 

172. On this issue, like the previous ones, there was a clear division of views, but 
this time with the large majority of witnesses opposed. 

Arguments in favour 
173. Lord Drummond Young said that the Commission’s main argument for this 
proposal was that “loss of society and loss of support should be brought into line to 
provide coherence in those two parts of the wrongful death claim”.  In addition, 
cases involving claims for support by more distant relatives were “pretty few and 
far between”, and that, disallowing claims by former spouses was in line with 
recent moves towards having “a clean break on divorce”. However, he accepted 
that there was “a perfectly valid contrary argument” and that it would be for the 
Parliament to decide between the two.  He also acknowledged that the 
Commission had not fully considered the situation of people in certain minority 
ethnic communities in which extended family relationships remain more important.  
The law would still cater for most such circumstances, but he accepted that “a 
problem could arise in a situation where there is no surviving spouse or children 
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and some more remote relatives might be looked after in an extended family 
structure”.129  

174. The Medical Defence Union, the Forum of Scottish Claims Managers and the 
Association of British Insurers supported the Commission’s view, but without 
advancing further arguments of their own.130 

Arguments against 
175. A number of reasons were given for opposing this proposal, including by 
witnesses who in other respects supported the Commission’s recommendations. 

176. The Law Society of Scotland described a restriction in the definition of 
relatives as “unnecessary and unfair”.  It recognised that it was immediate family 
members who claimed in “virtually every case” but there would be exceptions – 
such as a nephew or niece who was supported by an uncle – and the 
recommendation would deny such relatives a remedy.  As Graeme Garrett put it: 
“The fact that a situation may not arise often does not seem … to be a good 
reason for removing the remedy”.131   

177. The Law Society went on to suggest that the law might be changed in the 
opposite direction to that proposed in the Bill, so that anyone who could 
demonstrate that they had been financially supported by the deceased would be 
able to claim, even if they were not a relative at all—   

“The Society would go further and endorse the approach that the [previous] 
Westminster Government has taken, which is that any person who was, as 
a matter of fact, being financially supported by someone, ought to have the 
right to claim in the event of that person's wrongful death.”132  
 

178. The Faculty of Advocates agreed that the current law “far from being 
anachronistic, … more closely reflects the realities of modern life” than the Bill, 
and that “if anything, a more liberal approach would be justified by the less 
structured nature of family relationships in today’s society.”  However, Robert 
Milligan, giving oral evidence on behalf of the Faculty, said he did not favour 
extending the law the other way to include anyone, whether or not a relative, who 
had actually been supported by the deceased.  This was partly on the basis that 
the current law had not caused any difficulty, and also that claims from non-
relatives could be much harder to prove— 

“At least with a relative, there is a clearly defined boundary. Once you can 
have people coming up and saying, ‘He was my friend and he always 
bought a round on a Friday night’, where do you draw the line?”133  

 

                                            
129 Scottish Parliament Justice Committee. Official Report, 14 September 2010, Cols 3447, 3444, 
3451. 
130 The Medical Defence Union, the Forum of Scottish Claims Managers and the Association of 
British Insurers. Written submissions to the Justice Committee. 
131 Law Society of Scotland.  Written submission to the Justice Committee. Scottish Parliament 
Justice Committee. Official Report, 7 September 2010, Col 3424.  
132 Scottish Parliament Justice Committee. Official Report, 7 September 2010, Col 3424. 
133 Scottish Parliament Justice Committee. Official Report, 14 September 2010, Col 3461. 
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179. One of the Scottish Law Commission’s original reasons for the 
recommendation was that retaining the wider definition of relative would risk 
including business as well as domestic relationships.  However, both the Law 
Society and the Faculty argued that this objection could be addressed through 
careful drafting – a point that the Commission itself was prepared to concede.134  

180. Ronnie Conway of APIL agreed that the proposed new definition was “unduly 
restrictive” and that the existing, wider definition should be retained – something 
that would be “relatively quick and easy to fix in the bill” (col 3491).  Frank Maguire 
(Thompsons), Cameron McNaught (FOIL) and Gordon Keyden (Simpson & 
Marwick) all agreed.  For Mr Maguire, retaining the wider definition of relatives 
entitled to claim for loss of support would be consistent with the recognition in 
other Law Commission recommendations that the law could no longer assume 
that the nuclear family is the norm: “Our society is so varied in terms of culture and 
ethnicity that we have to be careful that we do not exclude people who have 
different structures from ourselves.”135    

181. None of these four witnesses supported widening the definition of those 
entitled to claim beyond the current definition (as proposed by the Law Society), 
saying that, although an argument could be made in relation to some non-relatives 
receiving support (such as friends’ children or children sponsored through 
development charities), such cases were very unusual, and a line had to be drawn 
somewhere.136   

182. In its written submission, APIL pointed out that, since there were only a very 
small number of cases involving a more distant relative, “there would not be 
significant savings” if their claims were excluded.  In a similar vein, Tom Marshall 
suggested that the proposal would have a knock-on effect on claims for loss of 
services by or to relatives under sections 8 and 9 of the Administration of Justice 
Act 1982, while Simpson & Marwick was concerned that disallowing the claims of 
more distant relatives such as nephews or nieces “would potentially place an 
increased burden on the state to provide assistance”.137 

183. The Court of Session judges were not persuaded by the Commission’s 
argument that the proposal would be consistent with the “clean break” approach to 
divorce.  Where there is a former spouse or partner who was in fact being 
supported by the victim, and is therefore already an exception to this approach, 
the judges saw no good reason to prevent that person claiming compensation for 
the loss of that support.138 

Positions of Scottish Government and Bill Butler 
184. The Minister agreed with other witnesses that cases could arise, perhaps 
unusually, where a person wrongly killed could have been supporting a relative 
outside the immediate family, and that it would be “wholly unfair” to deny them the 
right to claim.  He also thought it was right in principle that someone other than a 
                                            
134 Scottish Parliament Justice Committee. Official Report, 7 September 2010, Col 3425, 14 
September 2010, Col 3460, 7 September 2010, 3449. 
135 Scottish Parliament Justice Committee. Official Report, 21 September 2010, Col 3491. 
136 Scottish Parliament Justice Committee. Official Report, 21 September 2010, Cols 3492-3. 
137 Simpson and Marwick Solicitors. Written submission to the Justice Committee. 
138 Judges of the Court of Session. Written submission to the Justice Committee. 
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relative who had in fact been receiving support from the victim, should be entitled 
to claim, though he felt this would be more difficult to implement in the Bill through 
Stage 2 amendments.139     

185. In a supplementary submission, the Scottish Government said it had not yet 
reached a view on the alternative suggestion of extending the definition of those 
entitled to claim.  It also pointed out the linkages with the Commission’s separate 
report on psychiatric injury, which recommended that relatives outside the 
immediate family, and indeed non-relatives, should be able to claim for 
compensation if they suffer mental harm after learning of the victim’s injury.140  

186. Bill Butler acknowledged that the categories of relatives entitled to claim 
under the Bill was “too restrictive”, for example by excluding nephews and nieces, 
and said he was willing to consider amendments on that issue.  He did not accept 
the Law Society’s argument for extending the range of people able to claim to 
include non-relatives, saying this would be “a step too far” and that “we must draw 
the line somewhere”.141  

Committee conclusions 

187. The Committee agrees with the majority of witnesses that this proposal would 
unfairly remove the existing right of certain relatives (beyond those defined as 
“immediate family”) to claim for damages if they could show that they had actually 
been supported by the victim.  The examples given – such as that of a nephew or 
niece supported through university by a relatively wealthy uncle or aunt – are 
certainly not fanciful, even if cases in which such claims arise are relatively rare.  
However, frequency is not the issue; the point is that no convincing argument has 
been given why such people, who may suffer a real and substantial loss as a 
result of the wrongful death, should be denied altogether any facility to seek 
compensation.  Bringing greater simplicity and clarity to the law is certainly not, in 
itself, a good enough justification. 

188. Where the Committee is much less certain is on the alternative suggestion by 
some witnesses that the law should be changed in the other direction, to allow a 
claim by any person (whether a relative or not) who can establish an actual loss of 
support.  The Committee recognises, on the one hand, that this could address 
what currently seems an anomalous discrepancy – for example, between the child 
of a family friend supported by one victim and the nephew or niece supported, on 
very much the same basis, by another victim.  However, the Committee is also 
conscious of various reasons to resist extending the law in such a way.  For one 
thing, the idea has not been properly consulted on, and its likely practical impact 
has not been sufficiently evaluated.  In addition, while family relationships can be 
identified precisely and unambiguously, it could be difficult to define fairly and 
clearly which non-relatives would be entitled to claim, in terms of either their 
connection with the victim or the nature and extent of the support provided.   

                                            
139 Scottish Parliament Justice Committee. Official Report, 28 September 2010, Cols 3527-8. 
140 Scottish Government. Supplementary written submission to the Justice Committee (D1d). 
141 Scottish Parliament Justice Committee. Official Report, 28 September 2010, Cols 3557-8. 
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189. The Committee accepts that, while the “family friend” example can seem 
straightforward, a line would have to be drawn somewhere, if only to exclude trivial 
or spurious claims.  After all, this is about extending the range of people potentially 
entitled to a share in a finite amount of compensation, and real injustice could 
result if too much were taken away from family members to compensate relatively 
casual acquaintances.  One way to address this might be to limit the right to claim 
to those able to establish a “substantial” loss of support, but there would then be 
scope for dispute about exactly what that meant (whether, for example, it would 
apply to a child in a developing country supported through charity sponsorship).   

190. Taking all these factors into account, the Committee does not feel able to 
recommend, at this stage and on the basis of the evidence currently available, any 
extension beyond the list of relatives currently able to claim.  

SUBORDINATE LEGISLATION 

Views of Subordinate Legislation Committee 

191. In its report on the Bill142, the Subordinate Legislation Committee (SLC) 
expressed concern about section 18(4), which allows Scottish Ministers to make 
(by order) various types of ancillary provision where they consider doing so would 
be “necessary or expedient for the purposes of, or in consequence of, this Act”.  A 
statutory instrument containing such an order would be subject to negative 
procedure unless it “includes provision amending or repealing an enactment 
contained in an Act”, in which case affirmative procedure would apply. 

192. The SLC raised concerns about this provision with Bill Butler, suggesting that 
the power of Ministers to modify primary legislation through an ancillary order 
should be stated expressly, rather than indirectly, and also that a clear justification 
would be needed for allowing Ministers a “Henry VIII” power of this sort.143  The 
SLC sought clarification on these issues from Bill Butler, including on the question 
of whether the Acts that the provision would allow Ministers to modify by order 
would include the Act resulting from the Bill. 

193. In correspondence with the SLC, Mr Butler defended the drafting of the 
relevant provision, while confirming that it would indeed allow Ministers to amend 
the Act resulting from the Bill.  This did not satisfy the SLC, which said in its report 
that it was “not … clear as to why this is considered necessary, or indeed 
desirable” and that it “would require to be clearly justified”.  

Committee conclusions 

194. As the SLC report was not published until evidence-taking had ended, the 
Justice Committee has not had an opportunity to raise the SLC’s concerns with Mr 
Butler or others.   

                                            
142 Scottish Parliament Subordinate Legislation Committee. 57th Report, 2010. Reproduced in 
Annexe A. 
143 A “Henry VIII” power is a power to modify primary legislation (an Act) by means of subordinate 
legislation (usually a statutory instrument). 
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195. The Committee does not consider itself qualified to say whether the drafting 
of section 18 is appropriate to achieve its intended purpose.  It is perhaps worth 
noting that the section is unchanged from the Scottish Law Commission’s draft, 
and that the Commission did not see any need to provide any commentary on or 
justification for it in its report. 

196. On the more substantive question of whether such a Henry VIII power is 
justified or necessary, the Committee recognises that there might be practical 
benefits in allowing the legislation to be amended on the basis of experience of its 
operation.  At the same time, the Committee acknowledges that there is something 
questionable about the Parliament delegating the power to modify its own 
legislation to Ministers in this way (albeit subject to Parliamentary approval).   

197. The Committee therefore invites Mr Butler, in advance of Stage 2, to provide 
examples of circumstances in which it might be appropriate to use the power 
conferred by section 18 to modify at a later date the Act resulting from the Bill (or 
indeed, any other Act).  Together with any views the Scottish Government may 
wish to express, this should equip the Committee to consider at Stage 2 whether 
there is a case for limiting or removing the proposed Henry VIII power. 

FINANCIAL IMPLICATIONS OF THE BILL 

The Financial Memorandum (and supplementary information by Thompsons 
Scotland) 

198. The Financial Memorandum sets out data on the annual numbers of wrongful 
death cases of various sorts, and then estimates (on the basis of data provided by 
Thompsons Solicitors from their case holdings) that the Bill could be expected to 
increase the average annual loss of support from around £64,000 to £98,000 in 
fatal cases, and from around £140,000 to £182,000 in “lost years” cases.  The total 
additional costs each year (mainly payable by insurers) are estimated at around 
£3.9 million.  However, the Memorandum also draws attention to various elements 
of uncertainty in relation to these figures. 

199. The Memorandum goes on to suggest that there is a potential for savings in 
the earlier settlement of claims, particularly “if insurers embrace the spirit of this 
legislation … [by] engaging with the representatives of victims and their families 
sooner than they do at the moment”.144 

200. The Memorandum refers to the possibility of the Scottish Government 
(although facing only negligible direct costs) having to bear additional costs 
incurred by the UK Government as a result of the Bill, under the Statement of 
Funding Policy.145  These additional costs could arise as a result of larger awards 
being made to the small number of former employees who make asbestos-related 
claims each year against the Ministry of Defence or British Shipbuilders (whose 
historic liabilities are now the responsibility of the Department of Innovation, 
                                            
144 Damages (Scotland) Bill. Financial Memorandum, paragraph 95.  Available at: 
http://www.scottish.parliament.uk/s3/bills/49-Damages/b49s3-introd-en.pdf. 
145 HM Treasury, Funding the Scottish Parliament, National Assembly for Wales and Northern 
Ireland Assembly: Statement of Funding Policy, 6th edition, October 2010, paragraph 3.2, principle 
8.  Available at: http://www.hm-treasury.gov.uk/spend_sr2010_fundingpolicy.htm. 
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Universities and Skills).  The total annual additional costs are estimated as around 
£68,000 for the MOD and around £422,000 for DIUS.146 

201. In relation to local authorities, the Memorandum acknowledges there will be a 
number of cases each year and that some of the cost will fall on authorities 
themselves, rather than their insurers, because of the policy excesses that apply.  
Overall, the annual cost on local authorities is estimated at around £270,000.147 

202. Finally, the Memorandum suggests a potential for reduced costs to the 
Scottish Courts Service through earlier settlement of cases (although this is not 
quantified), and no overall impact on the legal aid budget.148  

203. In a supplementary submission provided during the inquiry, Thompsons said 
that the Financial Memorandum (although based on data it had supplied) did not 
present a reliable picture of the likely impact on damages awards.  For one thing, it 
was based on only eight cases; in addition, it involved calculation of the total loss 
of support in those cases, even though this depended on the life expectancy of the 
deceased – the calculation of which would be unaffected by the Bill.149   

204. In the supplementary submission, Thompsons said it had now analysed 661 
cases dealt with over the last 3 years.  Of these, there were only 285 settled 
cases, of which 143 were analysed in detail – showing average increases in the 
multiplicand of around £3,100 in 100 fatal mesothelioma cases, £1,800 in 25 live 
mesothelioma cases, and £8,800 in 18 fatal accident cases (which tend to involve 
younger victims with working spouses or partners).  In addition, an analysis of 10 
mesothelioma and fatal accident cases where the current law gives a multiplicand 
of zero showed they would yield an average multiplicand of around £4,600 under 
the Bill. 

Views of witnesses 

Provenance and interpretation of data 
205. In its supplementary submission, Thompsons argued that the relevant 
calculation was the average increase in the multiplicand (or annual loss figure), 
and that to use an average figure for the multiplier to calculate an average 
increase in damages (as the Financial Memorandum had done) was “irrelevant, 
and could be misleading”.  Challenged in oral evidence about this, Frank Maguire 
said that the multiplier had to take account of a range of specific factors about 
each individual – including their age and general health – and that “if it is taken as 
an average, it simply skews the statistics. After all, you are talking about different 
cases at different stages involving different individuals”.150    

                                            
146 Financial Memorandum, paragraphs 98-100, 111.  
147 Financial Memorandum, paragraphs 104-6, 111. 
148 Financial Memorandum, paragraphs 101-3. 
149 Thompsons Scotland Solicitors. Supplementary written submission to the Justice Committee. 
150Thompsons Scotland Solicitors. Supplementary written submission to the Justice Committee.  
Scottish Parliament Justice Committee. Official Report, 21 September 2010, Col 3508. 
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206. Ronnie Conway (APIL) agreed that individual calculations needed to be done 
in each case, and questioned also whether it was appropriate to rely on a median 
figure for the multiplicand (i.e. the annual loss).151    

207. Bill Butler endorsed the approach taken by Thompsons in its revised 
document, adding that trying to calculate the impact on average awards would 
involve “quite an onerous statistical exercise”.152  

208. According to the Scottish Government, the additional data supplied by 
Thompsons did “represent a significant enhancement” but said “relatively little 
about the overall financial implications”. It also suggested that relying on data 
provided by a single firm, even one that accounted for a significant share of 
relevant cases, “may be open to challenge”.153  

209. However, Bill Butler rejected any suggestion that the evidential basis for the 
financial data was questionable because it came from a single firm (Thompsons) 
who invariably acted for pursuers.  According to Mr Butler, the data from 
Thompons was “objective”, “detailed” and “statistically significant”.154  

Estimating increases in damages awards 
210. From the Thompsons data, the Scottish Government tentatively estimated 
that total damages awards would increase as a result of the Bill by an average of 
around £32,000 (49%) in fatal mesothelioma cases and by around £23,000 (29%) 
in live mesothelioma cases.  In fatal accident cases, there would be much larger 
average increases of around £93,000 (94%), with the highest increases (over 
200%) in cases involving spouses with the highest incomes.  While the Scottish 
Government said it was impossible to extrapolate reliably from these figures 
without further information, illustrative scenarios suggested total increases in 
damages awards per year of around £4.7-5.9 million (depending, in particular, on 
the relative proportions of mesothelioma and fatal accident cases).155 

211. Both FOIL and Simpson & Marwick provided a number of hypothetical 
examples – including those involving couples with similar incomes, couples where 
one partner earns substantially more than the other, and lower-earning couples 
with dependent children – to demonstrate how some surviving partners would lose 
their current right to compensation under the Bill, while others would either gain 
such a right, or see their awards increase substantially.156  

Potential for high earners to gain most benefit 
212. Among the written submissions which answered the relevant question in the 
Scottish Government consultation, all agreed that the main effect of the Bill would 
be to increase the value of claims made by surviving partners with relatively high 
incomes.  As Graeme Garrett of the Law Society put it in oral evidence: “A wealthy 

                                            
151 Scottish Parliament Justice Committee. Official Report, 21 September 2010, Col 3508. 
152 Scottish Parliament Justice Committee. Official Report, 28 September 2010, Col 3564. 
153 Scottish Government. Supplementary written submission to the Justice Committee (D1a). 
154 Scottish Parliament Justice Committee. Official Report, 28 September 2010, Col 3565. 
155 Scottish Government. Supplementary written submission to the Justice Committee (D1b). 
156 Forum of Insurance Lawyers and Simpson and Marwick Solicitors. Written submissions to the 
Justice Committee. 
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couple will always have a bigger damages claim if one of them dies; that simply 
reflects the fact that they had a higher earning capacity”.157    

213. Bill Butler accepted that the Bill would particularly benefit survivors who were 
relatively high earners.158  Frank Maguire of Thompsons said that, while few of his 
mesothelioma clients were high earners, it would be a form of unfair discrimination 
for some people to have their damages calculated on a different basis just 
because they were high earners.159     

214. However, Lord Drummond Young argued that the position was not so 
simple— 

“Getting rid of the Brown v Ferguson rule on the way in which a spouse's 
income is treated would probably have the effect of benefiting wealthy 
people more than poorer people. That is simply because the claims of 
wealthy families are greater than those of poorer families. There is nothing 
you can do about that. … If anything, the 25 per cent figure tends to favour 
poorer families. It is typically the case that a poorer family spends a greater 
proportion of its money on basic items such as food, clothing and transport 
to work, which are the three main items of the deceased's personal 
expenditure.”160  

215. Later, he pointed out that the biggest increase in awards would go to dual-
income families who were not necessarily the highest-earning— 

“It is probably fair to say that fatal accidents in the workplace tend to occur 
among people who are not among the higher earners, just because of the 
nature of the work that they do.”161 
 

216. Simpson & Marwick argued that the law had a responsibility to protect the 
less well paid, arguing that high earners not only got higher awards for damages 
but were also more likely to have put in place other financial provision to protect 
their families.  In oral evidence, Gordon Keyden said that to ignore this factor 
would be to fail to take account of the realities of the situation.  However, Ronnie 
Conway of APIL said that the principle was simply about ensuring the lost income 
was replaced, and factoring in the family’s private arrangements would be 
“unworkable and absurd”.162  

Wider implications of increased awards 
217. For the Law Society, the main benefits of the Bill were that it should lead to 
fairer outcomes and reduce the number of cases where litigation would be 
required.  Any additional cost attributable to an overall rise in damages awards 
needed to be balanced against “the savings that might be made in legal expenses 
through speed of settlement and the settling of cases without recourse to 

                                            
157 Scottish Parliament Justice Committee. Official Report, 7 September 2010, Col 3420. 
158 Scottish Parliament Justice Committee. Official Report, 28 September 2010, Col 3546. 
159 Scottish Parliament Justice Committee. Official Report, 21 September 2010, Col 3505. 
160 Scottish Parliament Justice Committee. Official Report, 14 September 2010, Col 3447. 
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litigation”.  Actual savings would vary greatly according to the circumstances but “a 
rough figure would perhaps be £1,000 or £2,000”; however, cases where the 
calculation of living expenses are the main sticking point “can go on for months or 
even years before a settlement is achieved, so in some cases the measures in the 
Bill would result in substantially higher savings”.163  

218. Other witnesses generally accepted these figures.  It was also recognised 
that there was potential for significant cost savings from having more cases settled 
out of court, and others settled more quickly or at an earlier stage.164  

219. The Association of British Insurers said that, while increased awards would 
require defenders to maintain higher reserves to meet claims, which could lead to 
higher premiums, this could be offset by a more efficient process and reduced 
legal costs.165  Robert Milligan QC said that advocates were not well qualified to 
comment on the financial aspects of the Bill, but he imagined its cost implications 
would be “broadly neutral”.166  

220. For Lord Drummond Young, it was important to make clear that the changes 
proposed by the Bill would largely just re-distribute costs that have already arisen 
from the wrongful death, rather than increasing costs overall— 

“The death causes a loss, but the question is whether that loss falls on the 
deceased’s family or on the insurers and, through them, employers and, 
ultimately, the people who buy their products. It is a question of who bears 
the loss. We are not creating a new loss, but merely reallocating an existing 
one.”167    
 

221. However, the Forum of Scottish Claims Managers argued that the Bill would 
be “far from cost neutral” and would lead to increased premiums for individuals 
and businesses.  In the Forum’s view, this could lead to there being more 
uninsured drivers on the roads, high-risk trades facing exorbitant premiums or 
going out of business, and “dramatic” effects on local authorities and the NHS, 
which might face funding shortfalls in consequence.168 

222. According to the Scottish Government, the Scottish Courts Service was 
doubtful that the Bill would generate savings as a result of fewer cases reaching 
court or being resolved more quickly, adding that even if such savings did arise 
they could be “offset by a reduction in fee income”.169   

223. Fife Council had raised with the Scottish Government a concern about the 
implications of larger awards for local authorities, pointing out that some of its 
liabilities were uninsured and that even in an insured case, it would have to pay an 
excess of up to £100,000. Responding to this, the Scottish Government said it did 
not challenge Fife Council’s basic reasoning, but that the magnitude of any 
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additional costs “should be relatively modest”.170  Bill Butler went further, saying 
that the concerns expressed by Fife Council about the financial impact the Bill 
could have on local authorities were “exaggerated and misplaced”.171  

224. The Minister said that the Scottish Government had not so far sought to 
clarify whether the UK Government would seek to recover from it any additional 
costs to UK departments resulting from the Bill (such as additional costs to DIUS 
from settling mesothelioma claims against British Shipbuilders).  This was on the 
basis that “One does not seek a response on a question until it ceases to be a 
hypothesis. At the moment, no law has been passed, so it would be premature to 
seek such clarification—or, at least, expect it to be provided.”172  

Potential for “forum shopping” 
225. Simpson & Marwick said that the Bill would further increase the discrepancy 
between damages payable in Scotland and those payable in England and Wales, 
to the extent that a Scottish family could end up over £500,000 better off than its 
English equivalent.  This would encourage “forum shopping”, where people 
pursuing claims arising from an accident in England against a cross-border 
employer would increasingly seek to have them litigated in the Scottish courts.173   

226. However, the Scottish Government said there was “little if any evidence that 
the cross-border floodgates have opened” as a result of previous, comparable 
legislation and it “was not convinced that there is any real basis” for such concerns 
in relation to the present Bill.174 

Committee conclusions 

227. In the early stages of the inquiry, the Committee was concerned about the 
lack of detailed information about the likely financial implications of the Bill.  A 
significant amount of further information has since been provided by Thompsons 
Solicitors, and while this has been helpful to some extent, it leaves a number of 
questions unanswered.  

228. For one thing, the Committee is uneasy about relying too heavily on data 
from a single source.  This is partly because Thompsons, while the largest single 
firm dealing with damages claims, has a caseload heavily weighted to pursuers 
and to mesothelioma sufferers in particular – although it is also fair to 
acknowledge that no other witness has criticised the Thompsons data.  It is also 
because, in the interests of robust scrutiny, the Committee would normally expect 
some separation between those providing the data and those who have publicly 
stated a particular position on the Bill’s merits.  As an additional point, there is an 
unresolved question about methodology, given that the Scottish Government does 
not appear clear why Thompsons’ supplementary submission was so critical of the 
calculations used in the Bill’s Financial Memorandum – calculations carried out, on 
a much more limited set of data, by Thompsons themselves.   
                                            
170 Scottish Government. Supplementary written submission to the Justice Committee (D1d).  
171 Scottish Parliament Justice Committee. Official Report, 28 September 2010, Col 3565. 
172 Scottish Parliament Justice Committee. Official Report, 28 September 2010, Col 3542. 
173 Simpson and Marwick Solicitors. Supplementary written submission to the Justice Committee 
(D8b). 
174 Scottish Government. Supplementary written submission to the Justice Committee (D1d). 
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229. Even if these doubts can be set to one side, the most that can be established 
from the information currently available is the likely impact of the Bill on 
multiplicands in a large number of individual cases.  It is still not entirely clear what 
further data would be required, and what methodology would need to be applied, 
in order to arrive at reliable figures for likely overall damages awards.  The 
Committee recognises the practical challenges that this might involve, but would 
feel more confident about reaching a conclusion on the Bill if such figures were 
available.  

230. In the meantime, while it seems clear that the general impact would be to 
increase the size of the typical damages claim, particularly for dual-income 
families, it is difficult to gain a clear sense of who would benefit most and by how 
much.   

231. There are also some uncertainties about the implications of the Bill for public 
expenditure.  As some witnesses emphasised in evidence, changing the law of 
damages is essentially an exercise in redistributing the losses that have already 
been incurred by the wrongful death, so that increases in awards to victims and 
their relatives are mostly paid through insurance and hence by the businesses and 
individuals who pay the premiums.  However, in relation to higher awards against 
local authorities or UK Government departments with historic liabilities, the larger 
awards expected to result from the Bill could have a direct impact on the Scottish 
budget – possibly amounting to over half a million pounds annually.  The 
Committee does not yet have a clear sense of what the additional cost might 
amount to in these areas, and believes there is a need for greater clarity in this 
area, particularly in relation to the likely attitude of the UK Government in terms of 
invoking the Statement of Funding Policy. 

OTHER ISSUES 

Equalities implications 

232. All those respondents who answered the question (in the Scottish 
Government consultation) agreed that that the Bill would not have a significant 
impact on equality or diversity.  The Committee has no reason to disagree. 

Concerns about Administration of Justice Act 1982 

233. Tom Marshall suggested that the Scottish Law Commission had 
misinterpreted sections 8 and 9 of the Administration of Justice Act 1982.  For one 
thing, it appeared to think that section 9 excluded a victim’s claim for the loss of 
services that the victim would have rendered during the lost period – when case-
law made it clear, in Mr Marshall’s view, that there was no restriction on the period 
for which claims could be made.  In addition, the Commission appeared to regard 
both sections as dealing with patrimonial loss – when, according to Mr Marshall, 
they are about the loss of services rendered gratuitously, and for which payment 
was not expected. 

234. Mr Marshall also pointed to what he described as “curiosities” about the 
wording of sections 9 and 13 of the 1982 Act, which refer to the situation existing 
at the time of “the acts or omission that gave rise to liability”.  This wording, in his 
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view, is “anachronistic” when applied to some disease cases where what should 
matter is the situation existing at the time of the injury (i.e. the disease), which may 
be years after the act or omission of the wrongdoer (i.e. the exposure of a worker 
to a hazardous substance).  The Bill, in his view, provided an opportunity to 
resolve this problem.175 

235. Lord Drummond Young, asked to comment on these points, said only that 
the Commission had reached one view, after due consideration, while Mr Marshall 
had clearly formed a different view: “it is a question of what you make of the 
existing legislation which, almost everyone agrees, is chaotic”.176  

236. The Committee is not in a position to reach its own conclusion on the points 
raised by Mr Marshall, but suggest they might be looked at again before any 
legislation is finalised. 

GENERAL CASE FOR THE BILL 

Views of Bill Butler and the Scottish Law Commission 

237. In outlining his case for the Bill, Bill Butler said that the Commission’s main 
aim was to simplify and modernise an area of law that was currently over-complex 
and contained inaccuracies.  Most of its recommendations involved a continuation 
of the current law, but there were a small number of important changes proposed.  
He argued that “reform is needed urgently because of the nature of the cases and 
the number of people who are affected. … If the reforms in my bill can reduce the 
uncertainty and delays to which families and victims are subjected, the Scottish 
Parliament will meet a need that has perhaps been understood only by victims and 
those who assist them”.  Later he said that there was already sufficient evidence to 
enable decisions to be taken on the matters of controversy, and that it now fell to 
the Committee and to the Parliament to reach a judgment: “I agree that there are 
areas in which amendment may be necessary, but now is the time to act on behalf 
of the many people who are waiting.”177  

238. The Scottish Law Commission made a similar case for reform, saying that 
the existing legislation “is in – to put it fairly mildly – a chaotic state. A single act 
will be much better.  It will be more coherent and much easier to use.”178   

239. Lord Drummond Young acknowledged that the Bill could either proceed 
separately, or as part of a larger exercise implementing the recommendations of 
three Commission reports— 

“We suggested that the three reports could be rolled up together, but that 
was really to facilitate the passage of our recommendations through 
Parliament. That is what matters. From the user's point of view, it is 
probably better to have separate bills, as we are talking about discrete 
areas of law.”179  

                                            
175 Tom Marshall, Solicitor Advocate. Written submission to the Justice Committee. 
176 Scottish Parliament Justice Committee. Official Report, 14 September 2010, Col 3456. 
177 Scottish Parliament Justice Committee. Official Report, 28 September 2010, Cols 3546, 3550. 
178 Scottish Parliament Justice Committee. Official Report, 14 September 2010, Col 3440. 
179 Scottish Parliament Justice Committee. Official Report, 14 September 2010, Col 3445. 
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Views of other witnesses 

240. A number of witnesses expressed support for the overall package of reform 
set out in the Bill. 

241. Thompsons Solicitors endorsed the Commission’s aim of re-stating the law 
relating to damages for wrongful death in a more coherent way, removing 
anomalies and inaccuracies, and said it agreed with all but one of the 
Commission’s main recommendations for change.  Similarly, APIL strongly 
supported the proposals in the Bill, describing it as “timely and appropriate”.180   

242. Tom Marshall agreed that reform of the current law was overdue, saying that 
there were problems with the 1976 Act which— 

“has never been the subject of authoritative interpretation or guidance by any 
court in the nearly 35 years since it was enacted. Instead lawyers have 
preferred to settle claims by agreement on the basis of what it is believed the 
law was intended to achieve.”   

243. The main benefit of the Commission’s package of recommendations, in his 
view, was to apply a consistent approach to both the victim’s and the relatives’ 
claims, in each case ensuring that the loss of the victim’s own income was the 
central factor in calculating compensation.181    

244. According to Graeme Garret (Law Society of Scotland), the approach 
proposed in the Bill was preferable to the existing Brown v. Ferguson formula, 
which— 

“has probably led to, and continues to lead to, under-compensation. … We 
are now in a society in which, increasingly, couples have, if not equal, 
something approaching equal earning capacity. The Brown v. Ferguson 
approach does such families a considerable disservice.”182   

245. Later he added— 

“it is becoming increasingly difficult to explain to clients why we have to go 
through a formula that concentrates not on the lost income but on the 
remaining income, which was there before the death and which is still there. 
Clients have great difficulty in understanding that.”183  

246. Unison said it was pleased the Scottish Law Commission recommendations 
were being taken forward as a Member’s Bill, given that no other action had been 
taken to implement them.184  

                                            
180 Association of Personal Injury Lawyers. Written submission to the Justice Committee. 
181 Tom Marshall, Solicitor Advocate. Written submission to the Justice Committee. 
182 Scottish Parliament Justice Committee. Official Report, 7 September 2010, Col 3425. 
183 Scottish Parliament Justice Committee. Official Report, 7 September 2010, Col 3430. 
184 Unison Scotland. Written submission to the Justice Committee. 
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Position of Scottish Government 

247. The Scottish Government said it supported the Bill’s broad objectives, but 
had concerns about some of the specifics – particularly the proposal for a fixed 
25% deduction for the victim’s living expenses, the proposal to disregard the 
income of surviving relatives, and the proposal to restrict the relatives entitled to 
claim for patrimonial loss.  It also noted that the first and second of these 
proposals had not been consulted on by the Scottish Law Commission.  In its 
view, the level of concern expressed by consultees made it appropriate to take 
further time to consider the implications before legislating.185   

248. In oral evidence, the Minister explained that the Scottish Government had not 
so far acted to implement the Scottish Law Commission recommendations 
because the Commission itself had not seen the need for major changes, because 
of a lack of evidence that reform was a matter of urgency, and because it felt more 
work was needed on clarifying some of the particular issues raised.  Its preference 
was to bring forward a single bill to implement three Scottish Law Commission 
reports on damages together, something it could not now do in the current 
session.  Nor would the Scottish Government have time in the current session to 
gather the evidence necessary to reach a concluded view on all the issues raised 
by Mr Butler’s Bill.186   

Committee conclusions 

249. Like most others who have commented on the Commission’s report and on 
Mr Butler’s Bill, the Committee supports the general aim of the Bill in consolidating 
and modernising the existing law of damages for wrongful death.  It needs to be 
borne in mind that most of the Commission’s recommendations were to restate 
existing statutory provision or reaffirm common-law principles, while making the 
law in this area more accessible and more coherent, and that these 
recommendations have been generally welcomed.   

250. Nevertheless, it is clear from the Committee’s own inquiry, and from the 
consultations undertaken by the Commission, Mr Butler and the Scottish 
Government, that there are significant divisions of opinion among stakeholders on 
a number of key proposals in the Bill.  Legitimate arguments, based on points of 
principle and practical experience, have been advanced on both sides.  So far, 
these have not been reconciled, and it is not currently clear whether compromises 
or new approaches could be found that would avoid the need to choose between 
the rather polarised views so far put forward.  At least in some areas, despite the 
extensive consultation already undertaken, there is a strong case for seeking 
additional evidence and further research to clarify the practical impact of the 
various options available and the cost implications of the Bill.  However, given that 
it is now only a few months to the end of the current parliamentary session, it is 
difficult to see how any such further information-gathering exercise could be 
completed before time runs out for the current Member’s Bill. 

                                            
185 Scottish Government. Written submission to the Justice Committee. 
186 Scottish Parliament Justice Committee. Official Report, 28 September 2010, Cols 3518, 3529-
31. 
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251. A further issue is about the degree of connection between the provisions of 
this Bill and the reforms proposed by the Scottish Law Commission in its separate 
(and earlier) reports on damages for psychiatric injury and on limitation and 
prescribed claims in personal injury actions.  Bill Butler has made the case for 
taking forward this Bill as a higher priority, while the Scottish Government has 
made clear its preference for dealing with all three Commission reports together in 
a single bill, but on a longer timescale. 

252. In that context, the decision for the Parliament is whether to push through 
such reform now, using Bill Butler’s Bill as the vehicle, or to wait until next session 
in the expectation that whatever administration is then in power will undertake 
further work on resolving the issues of controversy before introducing a revised Bill 
– quite possibly one dealing with the three Commission reports together.   

253. This comes down to a judgement about the extent to which the current Bill 
would bring practical benefits to victims and their families, balanced against the 
risks inherent in legislating on matters that involve unresolved points of 
controversy.  The Committee is divided on whether it is sufficiently clear that the 
benefits outweigh the risks on this occasion, given that the one change most likely 
to make a real difference to the settlement of claims – the proposal for a fixed 25% 
deduction for living expenses – is also the most controversial.  Certainly, without 
that provision, there would be little else in the Bill that would justify a claim of 
urgency. 

254. Taking into account the disagreements that there are, and the shortage of 
time now available to resolve these outstanding issues, there must be some doubt 
as to whether it would be appropriate to put in place new legislation, based on the 
current Bill, before the end of the current session.  However, the Committee does 
not consider that these doubts would justify rejection of the general principles of 
the Bill at Stage 1.  Allowing the Bill to proceed at this stage leaves open the 
possibility that satisfactory compromises can still be secured in the time available, 
while also allowing the Parliament the option to reject the Bill at Stage 3 if this 
proves impossible. 

RECOMMENDATION 

255. For the reasons set out above, the Committee recommends that the 
Parliament agree to the general principles of the Damages (Scotland) Bill at 
Stage 1. 
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ANNEXE A: SUBORDINATE LEGISLATION COMMITTEE REPORT 

This report is also available on the Scottish Parliament website: 
http://www.scottish.parliament.uk/s3/committees/subleg/reports-10/sur10-57.htm 
 

Subordinate Legislation Committee Report on the Damages (Scotland) Bill 
 

The Committee reports to the lead committee as follows— 
 

INTRODUCTION 

1. At its meetings on 26 October and 9 November 2010, the Subordinate 
Legislation Committee considered the delegated powers provisions in the 
Damages (Scotland) Bill at Stage 1.  The Committee submits this report to the 
Justice Committee as the lead committee for the Bill under Rule 9.6.2 of Standing 
Orders. 

2. The Damages (Scotland) Bill (“the Bill”) was introduced in the Parliament on 1 
June 2010 by Bill Butler MSP. 

3. The Committee determined that it did not need to draw the attention of the 
Parliament to the delegated powers in section 19(3). 

Delegated powers 

Section 18(1) – transitional provision etc. 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   order made by statutory instrument 
Parliamentary procedure:  affirmative/negative resolution of the 

Scottish Parliament 
 
4. Under section 18(1) the Scottish Ministers can, by order, make such 
“incidental, supplemental, consequential, transitional, transitory or saving provision 
as they consider necessary or expedient for the purposes of, or in consequence 
of, [the new Act]”.  An order made under this power is subject to negative 
procedure (section 18(2)) except if it includes provision “amending or repealing an 
enactment contained in an Act”, in which event affirmative procedure applies 
(section 18(4)). 

5. The Committee sought clarification of the terminology used within section 
18(4), and the linkage between it and section 18(1).  Section 18(4) provides that 
“an order under subsection (1), if it includes provision amending or repealing an 
enactment contained in an Act” is to be subject to affirmative procedure.  A copy of 
the correspondence between the Committee and the Member is reproduced in the 
Annex. 

6. While this may appear to be a point of detail, within what is a transitional 
provision, in the Committee’s view it raises two important questions.  First is the 
question of whether it is sufficiently clear that the ancillary powers conferred under 
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section 18 can be used to modify primary legislation if that is the intention.  
Second, there is the question of the scope of those powers to modify the Bill itself 
once enacted.  

7. In relation to the first point, the Committee considers that where it is intended 
that ancillary powers can be used to modify an enactment this should be clearly 
and explicitly expressed.  At present, section 18 does not state that the power to 
make ancillary provision under section 18(1) may be used to modify primary 
legislation.  The matter is left to be inferred by the way in which the procedural rule 
in 18(4) is expressed.  The Committee considers that this is unsatisfactory.  It 
recommends that the Bill is amended to make the scope of the power express. 

8. Whether ancillary powers should be capable of modifying primary legislation is 
a separate matter and this is the context in which the second point arises.  In 
particular, the Committee wishes to be clear as to the extent to which Ministers are 
to be given the power to modify the Bill itself once enacted – even it would appear 
to the extent of repealing provisions which the Parliament has enacted. 

9. It appears from the reply that the Member intends to permit the repeal of 
provisions within the Bill for ancillary purposes.  The Committee is not however 
clear as to why this is considered necessary, or indeed desirable.   

10. The Committee would always question the need for a power which could 
potentially be used to that effect, and considers that if that is what is indeed being 
sought then it would require to be clearly justified.  

11. In summary, the Committee considers that there remains a need to settle both 
the drafting intention and effect here.  If the intention is that the power concerned 
might be used to repeal provisions in the Bill once enacted then the Committee 
considers this should be explained and the need for such purpose clarified (and 
indeed such intention also being made explicit upon the face of the Bill).  The 
Committee suggests these are matters which the lead committee may therefore 
wish to explore further with the Member.  
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ANNEXE 
 
LETTER FROM SUBORDINATE LEGISLATION COMMITTEE TO BILL BUTLER 

MSP DATED 26 OCTOBER 2010 

Damages (Scotland) Bill at Stage 1 
 
As part of its remit, the Subordinate Legislation Committee is required to consider 
and report on all proposed delegated powers in all Bills before the Parliament.   
 
The Subordinate Legislation Committee considered your Bill at its meeting on 
Tuesday 26 October and seeks an explanation of the following matter. 
 
Section 18(1) – transitional provision etc. 
 
The Committee asks for clarification for the intended meaning and scope of the 
phrase “an enactment contained in an Act” where it appears in section 18(4), and 
its intended application to this legislation.  Could that reference, given that it 
describes those circumstances in which an order under section 18(1) is to be 
subject to affirmative procedure, and is therefore of particular importance, be 
clarified (for example, by instead making reference to “any enactment (including 
this Act)”? 
 

LETTER FROM BILL BUTLER MSP TO SUBORDINATE LEGISLATION 
COMMITTEE DATED 5 NOVEMBER 2010 

I refer to your letter of 26 October seeking clarification as to the meaning and 
scope of the phrase “enactment contained in an Act” in section 18(4).  
 
The Committee asked, in particular, whether it was intended to include the Bill 
itself and whether it should be clarified (for example by referring instead to “an 
enactment (including this Act”)). 
 
The expression “enactment contained in an Act” was intended to be restricted to 
an enactment or provision contained or comprised in an Act.  This was considered 
necessary in view of the wide definition of “enactment” in Schedule 1 to the 
Interpretation and Legisative Reform (Scotland) Act 2010 (asp 10) (“ the 2010 
Act”) which would include not only the Act itself but any  provision of subordinate 
legislation. It is thought that there would not be any need for an  order under 
section 18(1) to amend or repeal a whole Act or any provision in subordinate 
legislation and that it would be undesirable, given the wide power conferred  by 
section 18, to extend that power further than could be justified. That is the first 
reason why it is thought that the Committee’s suggested wording would not be 
appropriate because the unrestricted reference to “enactment” would attract the 
wide definition in Schedule 1 to the 2010 Act. 
 
The term “Act” in that expression was intended to include any Act, including, if 
thought necessary, the Damages (Scotland) Act itself. It is thought that this is 
achieved by the existing wording. This is because Schedule 1 to the 2010 Act 
provides–– 
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““Act” means, as the context requires, an Act of Parliament or an Act of the 
Scottish Parliament,” 
 

And goes on to provide–– 
  

““Act of the Scottish Parliament” includes an Act of the Scottish Parliament 
whenever passed.” 

 
It is submitted that this makes it clear that the reference in an Act to “an Act” 
would, unless the context otherwise requires, include a reference to that Act itself. 
There is nothing in this Act which indicates that the context otherwise requires. 
There is therefore no reason why it should be thought that the reference to “an 
Act” in the Damages (Scotland) Act would not include a reference to itself. 
Furthermore, to provide expressly that the reference to “an Act” would include “this 
Act” might merely cast doubt upon the width of the definition of an “Act of the 
Scottish Parliament” in Schedule 1, which would be undesirable.  
 
In this connection, I would refer to section 57(3) of the 2010 Act which provides 
that an order making ancillary provision “may modify any enactment”. This did not 
make it clear expressly that the reference to “enactment” included the 2010 Act but 
again there is no doubt that it would do so. The position in this case is the same. 
 
Accordingly, for these reasons, it is not thought that any clarification of section 
18(4) is required. 
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ANNEXE B: FINANCE COMMITTEE REPORT 

This report is also available on the Scottish Parliament website: 
http://www.scottish.parliament.uk/s3/committees/finance/reports-10/fir10-
damages.htm 
 

Report on the Financial Memorandum of the Damages (Scotland) Bill 
 
The Committee reports to the Justice Committee as follows— 
 

INTRODUCTION 

1. The Damages (Scotland) Bill (“the Bill”) was introduced in the Parliament on 
1 June 2010 by Bill Butler MSP.  The Justice Committee has been designated as 
the lead committee on the Bill at Stage 1. 

2. Under Standing Orders Rule 9.6, the lead committee at Stage 1 is required, 
among other things, to consider and report on the Bill’s Financial Memorandum 
(FM). In doing so, it is required to consider any views submitted to it by the 
Finance Committee (“the Committee”). 

3. At its meeting on 15 June 2010, the Committee agreed to adopt level 2 
scrutiny in relation to the FM (i.e. that it would take oral evidence from the 
Member-in-charge and seek written evidence from financially affected bodies).  
The Committee received written submissions from— 

• The Scottish Government; 

• The Ministry of Defence;  

• Fife Council; and 

• North Lanarkshire Council. 

4. All submissions received are attached as an annexe to this report.  The 
Committee took evidence from Bill Butler MSP at its meeting on 7 September 
2010.  Thompsons Solicitors, who assisted Mr Butler in the preparation of the Bill 
and accompanying documents, supplied additional financial information on 6 
September 2010.  Following the evidence session with Mr Butler, the Committee 
sought the views of the Scottish Government on the additional information.  Both 
the additional information and the Scottish Government’s response are annexed to 
the report.   

5. The FM states that the main effect of this Bill will be to clarify, simplify and 
modernise the law in regard to loss of future earnings and loss of financial 
dependency in wrongful death cases. Some parts of the Bill re-state the present 
law (and therefore have no cost implications); some parts of the Bill will have the 
effect of increasing damages (and may therefore have cost implications). In 
particular, damages for a loss of financial dependency will increase in cases in 
which the surviving spouse, cohabitee or partner has their own income.  
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6. The financial effect of the Bill will be to increase the level of damages for the 
reasons outlined above.  Accordingly, there will be an increased cost to those 
“responsible for the wrongful death.”187  The FM attempts to outline the number of 
cases, although it accepts that there are significant margins of uncertainty.  It is 
expected that costs will fall on Insurers, the MoD, the Department for Business, 
Enterprise and Regulatory Reform, and local authorities, with the possibility of 
negligible costs on the Scottish Government.   

SUMMARY OF EVIDENCE 

Basis of figures in the Financial Memorandum and Revised Financial Effects 

7. As noted above, the Member-in-charge supplied additional information to the 
Committee on 6 September 2010, titled “Revised Financial Effects of Damages 
(Scotland) Bill”.  This supplementary document revises the methodology and 
figures in the FM, and states that— 

“…the figures contained in the Financial Memorandum showed increases in 
total loss of support and therefore took into account the life expectancy of the 
deceased. This figure is not in fact relevant to the proposed changes in the 
Bill,  

• it is irrelevant, and could be misleading, to determine, as is done 
in the Financial memorandum, what could be the average 
percentage increase in damages in both live and fatal cases;  

• that what is more relevant is to determine what could be the 
average increase in the multiplicand or annual loss figure in those 
cases; and  

• the previous figures contained in the Financial Memorandum 
illustrated a total loss of support figure which introduces the 
variable and entirely case specific figure of the multiplier which is 
based on life expectancy and will therefore not be affected in any 
way by the current proposals.”188 

8. Bill Butler explained the reasons for producing the revised document— 

“The figures in the financial memorandum were based on a small number of 
cases—eight in all, I believe—because of the time constraints of publishing 
the bill on 1 June. I thought that it would produce much more robust and 
statistically significant figures if we looked at more cases in considering the 
financial impact, so I asked Thompsons to undertake work on that basis. 
Over the summer, the firm examined more than 600 cases to try to produce a 
much more statistically significant and robust set of figures.”189 

                                            
187 Damages (Scotland) Bill.  Financial Memorandum, paragraph 110.  Available at: 
http://www.scottish.parliament.uk/s3/bills/49-Damages/b49s3-introd-en.pdf 
188 Bill Butler MSP. Supplementary written submission to the Finance Committee. 
189 Scottish Parliament Finance Committee.  Official Report, 14 December 2010, Col 2430. 
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9. Following the Committee meeting, the Committee sought the views of the 
Scottish Government.  In general terms, the Government notes that— 

“It seems to us that, in terms of detail, the new material does indeed 
represent a significant enhancement.”190 

10. However, in the annexe to its response, the Government sets out a series of 
points that, in its view, require further clarification, including— 

• “it would be useful to have a more detailed explanation as to why 
estimating the average percentage increase in damages ‘is irrelevant, 
and could be misleading’”; and 

• “the new approach seems to provide significantly more detail about the 
potential impact of the Bill on the multiplicand in individual cases, but 
says relatively little about the overall financial implications.  In other 
words, it does not seem directly to address the questions ‘how much 
more would be paid in total damages each year than under the existing 
law?” and “where would those additional costs fall?’”191 

11. The Committee recommends that the lead committee pursues the 
issues raised by the Scottish Government. 

12. It is also clear from the FM and the evidence session that Thompsons’ case 
holdings (and Clydeside Action on Asbestos) are the sole source of data for the 
figures in the FM.  Bill Butler confirmed that Thompsons hold around 60% of 
relevant cases192 and that they deal with 90% of Mesothelioma cases.193  The 
submission from the Scottish Government to the Justice Committee states that— 

“…as was demonstrated during the passage of what became the Damages 
(Asbestos-related Conditions) (Scotland) Act 2009, where financial estimates 
are based on data provided by just one firm – albeit a firm with a significant 
market-share – they may be open to challenge.”194 

13. In response to these concerns, Mr Butler stated that— 

“I am advised that Thompsons' experience has been roughly the same as 
that of the others who are involved in such cases in the north-east and other 
parts of Scotland—it is not out of kilter.”195 

14. Syd Smith, of Thompsons, further explained that the work behind the revised 
financial effects document— 

                                            
190 Scottish Government. Supplementary submission to the Finance Committee. 
191 Scottish Government. Supplementary submission to the Finance Committee. 
192 Scottish Parliament Finance Committee.  Official Report, 14 December 2010, Col 2432. 
193 Scottish Parliament Finance Committee.  Official Report, 14 December 2010, Col 2433. 
194 Scottish Government. Submission to the Justice Committee. 
195 Scottish Parliament Finance Committee.  Official Report, 14 December 2010, Col 2432. 
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“…was a pretty intensive exercise, and I do not know how easy it would be to 
get other solicitors to provide the equivalent information within the timescale 
that we had.”196 

15. In addition, Mr Smith explained that— 

“…I know anecdotally from colleagues in the likes of the Association of 
Personal Injury Lawyers that our experience is mirrored by theirs, so I am 
pretty confident that what we have provided gives a good general picture. I 
dare say that APIL will be able to confirm that in the course of the 
consultation and in the further evidence giving that will take place.”197 

16. The Committee notes that Thompsons holds the majority of relevant 
cases, however it also recognises the point made by the Scottish 
Government and would encourage the lead committee to pursue this to 
ensure that as wide a base of data as possible is available. 

Costs on the Scottish Court Service 

17. The submission from the Scottish Government to the Justice Committee 
states that although the Scottish Court Service is content that the Bill will not 
increase costs to the Scottish Courts, as stated in the FM198— 

“…they are not persuaded that court resources would be freed up as a 
consequence of the legislation.  In addition they believe that any reduction 
in the level of litigation will result in a commensurate reduction in fee 
income.”199 

18. In response Mr Butler stated that— 

“I admit that I was a wee bit mystified about the comments on the 
implications for the courts. My view remains that there could be savings from 
fewer cases having to go to court.”200 

19. The Scottish Government also addressed this point in its supplementary 
submission to the Committee, and stated that— 

“It had been argued that these would lead to a reduction in the number of 
cases in which litigation would be necessary, but when compared to the 
volume of cases prior to the introduction of the protocol, the volume of 
personal injury cases initiated has actually increased year on year in the 
Court of Session, by an average of around 10% p.a.”201 

                                            
196 Scottish Parliament Finance Committee.  Official Report, 14 December 2010, Col 2432. 
197 Scottish Parliament Finance Committee.  Official Report, 14 December 2010, Col 2432. 
198 Financial Memorandum, paragraph 101. 
199 Scottish Government. Submission to the Justice Committee. 
200 Scottish Parliament Finance Committee.  Official Report, 14 December 2010, Col 2433. 
201 Scottish Government. Supplementary submission to the Finance Committee. 
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20. The Government further notes that, even if there was to be a reduction in the 
number of court actions initiated, the consequent resource savings would be 
low.202 

21. The Committee would encourage the lead committee to ensure that the 
concerns of the Scottish Court Service and the Scottish Government are 
taken into account. 

Level of deduction for living expenses 

22. In its submission, the Scottish Government also raised concern about the 
fixed deduction of 25% for the victim’s living expenses.    In response to questions 
around this figure, Syd Smith explained that— 

“There is currently no hard-and-fast rule for what the deduction should be, 
which is part of the problem. The Scottish Law Commission recommended 
that there should be such a rule. The figure of 25 per cent has been referred 
to judges as being a rule of thumb and good cross-check. It is a compromise 
position and is the one that has been fixed on as being reasonable.”203 

23. Bill Butler also explained that the Law Society of Scotland expressed the 
same view in evidence to the Justice Committee.204 

24. The Committee notes the explanation from Mr Smith and further notes 
the view of the Law Society of Scotland.   

Statement of Funding Policy 

25. The FM refers to the Statement of Funding Policy205, explaining that— 

“The Statement says that, where decisions taken by any devolved 
administration or bodies under their jurisdiction have financial implications for 
departments or agencies of the UK Government (or, alternatively, decisions 
of UK departments or agencies lead to additional costs for any of the 
devolved administrations) and other arrangements do not exist automatically 
to adjust for such extra costs, the body whose decision leads to the additional 
cost will meet that cost.”206 

26. In practice, this would mean that any costs that fall on the MoD or the 
Department for Business, Enterprise and Regulatory Reform would require to be 
paid from the Scottish Budget.  The FM does not indicate whether this issue has 
been pursued with the UK Government.  However, the supplementary submission 
from the Scottish Government confirmed that it was seeking clarification from the 
UK Government.207  Although the estimated costs involved are not as great as 

                                            
202 Scottish Government. Supplementary submission to the Finance Committee. 
203 Scottish Parliament Finance Committee.  Official Report, 14 December 2010, Col 2434. 
204 Scottish Parliament Finance Committee.  Official Report, 14 December 2010, Col 2434. 
205 Funding the Scottish Parliament, National Assembly for Wales and Northern Ireland Assembly: 
Statement of Funding Policy. 
206 Financial Memorandum, paragraph 98. 
207 Scottish Government. Supplementary submission to the Finance Committee. 
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for previous damages legislation, the Committee would encourage the lead 
committee to pursue this issue with the Scottish Government. 

CONCLUSIONS 

27. The Committee directs the lead committee to its comments on the financial 
implications of the Bill throughout this report.   
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ANNEXE: WRITTEN EVIDENCE 
 

SUBMISSION FROM THE SCOTTISH GOVERNMENT 
 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, 
and if so did you comment on the financial assumptions made? 

 
No. (After the close of the consultation exercise and before the Bill was 
introduced, the Member in charge of the Bill twice discussed the general 
policy with the Minister for Community Safety and officials, but the 
discussions were not focused on the financial assumptions per se). 

 
2. Do you believe your comments on the financial assumptions have 

been accurately reflected in the Financial Memorandum?  
 

N/A 
 

3. Did you have sufficient time to contribute to the consultation 
exercise? 

 
N/A 

 
Costs 
 

4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 

 
The direct caseload for the Scottish Government (SG) is assessed in the 
Financial Memorandum as ‘negligible’ and this indeed accords with our 
understanding of the current situation.  On average the SG seems to be 
involved – either as a sole or joint defender – in no more than one or two 
cases per year (with annual costs under the current system being in the 
hundreds of thousands rather than millions of pounds). 
 
However, there could be more significant financial implications for the SG 
arising indirectly from the caseloads of other public sector organisations.  
Notably, as mentioned in paragraph 98 of the Memorandum, there is “the 
possibility of the UK Government invoking the Statement of Funding Policy 
between itself and SG, which means the SG would be asked to meet any 
additional costs incurred by UK Government departments as a result of this 
legislation”. 
 
Financial implications for the SG could come not just from making 
payments, or reimbursing payments, of compensation and costs as 
mentioned above, but also in connection with funding of the justice system 
(e.g. the court system and the legal aid system).  At this stage it appears 
that the Financial Memorandum is probably right to estimate that such costs 
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will not be great, though we would be cautious about assuming that there 
will be noticeable savings in court resources: anticipated reductions in 
litigation do not always materialise and even when they do, they can be 
offset by a reduction in fee income for the courts.  
 
Additionally, though not impacting directly on the SG, there could be 
financial implications for a range of SG-funded public sector bodies such as 
local authorities, health boards, prisons service and police authorities. 
 

5. Are you content that your organisation can meet the financial costs 
associated with the Bill?  If not, how do you think these costs should 
be met? 

 
Where the SG is a liable defender, it will meet the due financial costs of any 
settlement for a claim for wrongful death in accordance with the prevailing 
law including, if this legislation is enacted, the law as amended by it.  
Ultimately, as with all public sector costs and assuming a fixed budget (i.e. 
no additional revenue streams), any increase in expenditure in one area will 
have potential offsetting implications for expenditure elsewhere. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over 
which such costs would be expected to arise? 

 
Against a background of considerable uncertainty – as there often is in 
relation to civil law, where data about past claims is lacking for reasons of 
commercial sensitivity and also because they generally relate to the actions 
of private entities rather than the State – the Financial Memorandum 
appears to make a genuine attempt at estimating costs. 
 
However, as was demonstrated during the passage of what became the 
Damages (Asbestos-related Conditions) (Scotland) Act 2009, where 
financial estimates are based on data provided by just one firm – albeit a 
firm with a significant market-share – they may be open to challenge. 

 
Wider Issues 
 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial 
Memorandum?  
 
N/A: the SG’s understanding is that the Member is promoting the Bill 
separately from any wider policy initiative. 

 
8. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs?   

 
As currently drafted, the Bill appears to envisage little by way subordinate 
legislation or guidance and, consequently, there should be no substantive 
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costs to the Scottish Government in that regard.  However, it is anticipated 
that there will be a need to amend the Court of Session Rules of Court, and 
the Sheriff Court Ordinary and Summary Cause Rules, and appended 
forms. 
 
Other comments 
 
The SG is currently conducting a consultation exercise on Damages for 
Wrongful Death.  As part of that exercise, it has published a partial 
Business and Regulatory Impact Assessment.  The documentation is 
available at: 
www.scotland.gov.uk/Publications/2010/07/06142911/0 
 
The closing date for this consultation exercise is 27 August (though we are 
aware that some significant responses are likely to be received after that 
date). After the SG has had an opportunity to analyse the responses to the 
exercise, it may be possible to bring greater clarity to the issues around 
financial implications.  At the moment, however, for the reasons mentioned 
above, there is a lack of data. 

 

SUBMISSION FROM THE SCOTTISH GOVERNMENT TO THE JUSTICE 
COMMITTEE 

Available from: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/Mdamages/Writte
n%20submissions/D1ScottishGovernment.pdf 
 

SUBMISSION FROM THE MINISTRY OF DEFENCE 

Consultation 
 

1. Did you take part in the consultation exercise for the Bill, if applicable, and if 
so did you comment on the financial assumptions made? 

 
To the best of our knowledge receiving this questionnaire is the extent to which 
MOD has been consulted on this bill.  To be clear, to the best of our knowledge, 
MOD did not provide the estimates contained in the Financial Memorandum.  
Comments on those assumptions are made below. 
 

2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  

 
This question does not apply.  
 

3. Did you have sufficient time to contribute to the consultation exercise? 
 
This question does not apply. 
 
Costs 
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4. If the Bill has any financial implications for your organisation, do you believe 

that these have been accurately reflected in the Financial Memorandum?  If 
not, please provide details. 

 
The assumption is broadly acceptable, but it makes no allowance for the possibility 
of a  larger scale, albeit infrequent, catastrophic accident which would increase the 
costs incurred.  For example this year the MOD has settled claims arising in 
Scotland relating to the crash of a Nimrod MR2 in which 14 Service personnel 
were killed.  
 
Having said this, when averaged over the medium term even these incidents 
would not significantly alter the assumption in the memorandum.  
 

5. Are you content that your organisation can meet the financial costs 
associated with the Bill?  If not, how do you think these costs should be 
met? 

 
The additional costs to MOD as estimated are not large enough for us to 
recommend an alternative method for meeting them.   
 

6. Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 

 
For the purposes of proceeding with the legislation these are sufficient as they 
presently stand in the memorandum. 
 
Wider Issues 

 
7. If the Bill is part of a wider policy initiative, do you believe that these 

associated costs are accurately reflected in the Financial Memorandum?  
 
This question is not applicable.  

 
8. Do you believe that there may be future costs associated with the Bill, for 

example through subordinate legislation or more developed guidance?  If 
so, is it possible to quantify these costs?   

 
Without further analysis as to what more detailed guidance would propose it is not 
possible for us to give any useful estimates.  

 

SUBMISSION FROM FIFE COUNCIL 

Consultation 
 
1. Did you take part in the consultation exercise for the Bill, if applicable, 
and if so did you comment on the financial assumptions made? 

125



Justice Committee, 15th Report, 2010 (Session 3) — Annexe B 

 64

 
The Council is currently compiling a response to the Damages (Scotland) Bill 
which will refer to the financial assumptions. 
 
The Council submitted an earlier response to the consultation on the Amendment 
to Section 1(2) of the Damages Scotland Act 1976 (now the  Rights of Relatives to 
Damages (Mesothelioma) (Scotland) Act 2007) in August 2006.  This response 
made reference to financial considerations and is attached for your reference. 
 
2. Do you believe your comments on the financial assumptions have 
been accurately reflected in the Financial Memorandum?  
 
The Financial Memorandum does not appear to reflect Fife Council’s response to 
the 2007 Act. The Financial Memorandum suggests that all claims will be insured 
for. The earlier consultation response by Fife Council highlighted issues with 
certain classes of potential claims being uninsured. Furthermore, even if insurance 
policies do cover the costs of damages to the Pursuer, policy premiums and policy 
excess must be paid by the Council or Defender.  
 
3. Did you have sufficient time to contribute to the consultation 
exercise? 
 
Yes. 
 
Costs 
 
4. If the Bill has any financial implications for your organisation, do you 
believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 
 
Fife Council has concerns about the financial impact of the Bill. Since the Bill 
retains the provisions of the 2007 Act, the liability to pay damages still rests with 
the Defender or their insurers.  In principle, damages from wrongful death cases 
should be insured, however, there are exceptions, like asbestos related illness 
claims that are mostly uninsured.  
 
Because of the long latency period of asbestos related illnesses, claimants will 
have been exposed to asbestos between the 1950’s and 1970’s.  There were two 
main local government re-organisations in 1975 and 1996, this has resulted in 
significant difficulties in identifying and locating earlier policy documentation.  If 
policy documentation cannot be located, the Council cannot seek indemnity from 
an insurer and the cost of the claim must be borne by the Council. This is 
exacerbated by the possibility that the Bill could increase settlement awards as 
outlined in the explanatory notes. 
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Whilst Employers’ Liability insurance first became compulsory in 1969, local 
authorities were exempt and many are self-insured.  Thus, an insurance policy 
may not exist for these periods.  

 
Provisions allow for Pursuers to claim against all employers individually where 
exposure may have occurred.  This means one employer might have to meet the 
whole claim, if for example other employers have gone out of business.  For 
example, where a claimant worked for the Council and another company that has 
ceased trading, the Council will have to meet the full claim. 
 
The memorandum acknowledges that for those cases where cover is in place, the 
Council has an excess to pay. However, it is worth noting the level of excesses 
that apply. The  excess levels vary depending on the insurance policy.  Fife 
Council’s excesses range between £25,000 and £100,000 per claim. 
 
Insurers take into consideration the claims experience of the Council when 
calculating premiums.  Thus increased insurance settlements, could result in 
higher premiums being charged to Councils for liability and motor insurance.  
Currently, the Council pays approximately, £600,000 p.a for these types of 
insurance. 
 
Furthermore, section 7(b) of the Bill indicates that when assessing compensation 
for loss of support, the Pursuer’s income should be disregarded in certain 
circumstances.  Since account is currently made of the Pursuer’s income, payouts 
are likely to be higher.  Moreover, where a multiplier is applied by the Court, this 
will result in high payments to higher earners. These points are made at paragraph 
5.11 of the Government’s consultation paper.  If the case is uninsured (as 
mentioned above), higher payout would revert to Fife Council and tax payers for 
payment. 
 
5. Are you content that your organisation can meet the financial costs 
associated with the Bill?  If not, how do you think these costs should be 
met? 
 
The Council currently funds insurance premiums, claim excesses and uninsured 
claims from an internal insurance fund. This is financed by charging internal 
premiums to Council Services.   
 
Within the past 2 years, Fife Council has received 15 asbestos related illness 
claims with a potential uninsured value of almost £1.5 million. While some 
provision has been made for these potential payouts this puts pressure on the 
insurance fund and the Council service budgets that fund it. Either a combination 
of increased cases and /or increased awards will put further pressure on this fund.  
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6. Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 
 
Based on the answer to questions 4 and 5, then no, the Financial Memorandum 
does not recognise the particular issues that face local authorities.   
 
Looking forward, liability for Mesothelioma cases is currently being considered by 
the Supreme Court.  As the Parliament will be aware, the issue under 
consideration is whether current policies should cover claimants when health 
problems arise or  at the time of exposure.   If the Supreme Court consider that 
policies should cover claimants when health problems arise,  this should reduce 
the uninsured exposure for Fife Council, in principle.  However, in practice, current 
policies have exclusions for Mesothelioma. If it rules in favour of the latter and 
liability is retrospective, complexities of insurance coverage with the now wound 
down Municipal Mutual Insurance (MMI) could mean exposure is not reduced.    
While some of the Fife Council’s 15 cases might be paid by insurers, the nature of 
the agreement with MMI means that if payouts increase beyond agreed 
thresholds, Fife Council (along with other local authorities) could have to repay 
previous claim payouts, and cover all future claims for Mesothelioma.   Irrespective 
of the outcome, the Council will still have to pay excesses on claims, which may 
change should settlement awards increase. 
 
Wider Issues 
 
7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum? 
 
No comment.  

 
8. Do you believe that there may be future costs associated with the Bill, 
for example through subordinate legislation or more developed guidance?  If 
so, is it possible to quantify these costs?   
 
In conclusion, the financial costs of the Bill on local authorities are not, as the 
Financial Memorandum suggests all covered by insurance policies. Even where 
policies are in place there is still a cost to local authorities by way of premiums and 
the policy excess.  The on-going legal case and solvency of MMI means that 
future exposure is not easily quantifiable.   
 
What can be concluded though is that, in reality the current cost reverting to local 
authorities is significant and any change that increases the quantity and value of 
claims could increase the liability that reverts to councils and council tax payers. 
This response has sought to assist in quantifying the cost and the Scottish 
Parliament should be aware of this when considering the Bill. 
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FIFE COUNCIL RESPONSE TO THE CONSULTATION ON THE AMENDMENT 
TO SECTION 1(2) OF THE DAMAGES SCOTLAND ACT 1976 (NOW THE  
RIGHTS OF RELATIVES TO DAMAGES (MESOTHELIOMA) (SCOTLAND) ACT 
2007) IN AUGUST 2006.   
 

The proposed amendment is likely to increase costs for local authorities.  
Generally speaking, the numbers of asbestos related cases are increasing.  Fife 
Council, for instance, are currently dealing with eleven cases of which seven have 
been received within the last year.  It is also interesting to note that awards 
themselves are increasing both for claimants and their families. 
 
The paper suggests that the costs will be borne by insurers with a correspondingly 
smaller cost in increased premiums borne by insured bodies.  However, the reality 
for many local authorities is that they are bearing the entire costs of these claims 
directly. This is for three reasons: 
 
1.  Claims relate to a period where no policy is in force, or a policy cannot be 
traced. 
 
2.  The decision in the case Bolton Metropolitan Borough Council -v- Municipal 
Mutual Insurance Limited (1) and Commercial Union Assurance Company Ltd (2) 
has thrown the insurance industry into confusion and many insurers are now either 
refusing to provide indemnity as the disease did not develop during the currency of 
the policy or advising that their policy wording does not provide cover for the loss. 
 
3.  The Government's recent reversal of the House of Lords' decision on 3rd May, 
2006 in the cases Barker -v- Corus (UK) plc, Murray -v- British Shipbuilders 
(Hydrodynamics) Ltd and others and Patterson -v- Smiths Dock Ltd and others 
that liability is apportioned according to each employers' degree of contribution to 
the risk.  Now, any one employer will be held jointly or severally liable for the entire 
claim regardless of the period of exposure.  In cases where there are smaller 
employers who may no longer exist or have gone into liquidation, the full burden 
will rest with the larger employers. 
 
In addition, if this particular amendment is passed it will be difficult to argue that 
the same should not apply to any accident, injury or disease which shortens an 
individual’s life.  This could impact on claims such as road traffic accidents, 
passive smoking, needlestick incidents, falls leading to paralysis etc. 
 
I appreciate that it is the intention of Ministers to remedy the situation created by 
the recent court decision as a matter of policy but it is considered that the 
foregoing points should be drawn to the attention of Ministers so that a fully 
informed view can be taken. 
 
As to the specific questions you ask, I would respond as follows: 
 
1.   It is accepted that the existing law causes problems for the immediate family of 
mesothelioma sufferers.  The financial implications on large and stable employers 
such as local authorities, Health Boards and so on is outlined above require to be 
acknowledged in view of the financial implications. 
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2.  See above. 
 
3.  The implications for employers such as local authorities and their ability to 
secure insurance requires to be considered and taken into account.  The lack of 
certainty as to the kinds of diseases which may increase liability for local 
authorities in the event of Scottish Ministers exercising powers at a future date 
may have an unsettling effect on the insurance industry.  The effect may be that 
employers such as local authorities will find it difficult to obtain insurance when 
insurers are unable, at the time of writing policies, to calculate the risk associated 
with the possible introduction of new diseases to a list which is currently restricted 
to mesothelioma. 
 
Harry Tait, 
Head of Law and Administration, 
Fife Council. 
 

SUBMISSION FROM NORTH LANARKSHIRE COUNCIL 

Consultation 
 
1. Did you take part in the consultation exercise for the Bill, if applicable, and if 
so did you comment on the financial assumptions made? 
 
No 
 
2. Do you believe your comments on the financial assumptions have been 
accurately reflected in the Financial Memorandum?  
 
N/A 
 
3. Did you have sufficient time to contribute to the consultation exercise? 
 
N/A 
 
Costs 
 
4. If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the Financial Memorandum?  If not, 
please provide details. 
 
Financial Memorandum (para 105) states “Most of these cases are insured and 
the cost will therefore fall in large part on the local authorities’ employers’ liability 
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insurer but each local authority also has an excess to meet in respect of that 
policy.” 

 
It should be noted that the council’s excesses are already large. 
 
In addition, even if cases are covered by insurance, further costs will be incurred in 
future years as authorities’ premiums increase as a result of claims.  
  
5. Are you content that your organisation can meet the financial costs 
associated with the Bill?  If not, how do you think these costs should be met? 
 
6. Does the Financial Memorandum accurately reflect the margins of 
uncertainty associated with the estimates and the timescales over which such 
costs would be expected to arise? 
 
Wider Issues 
 
7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  
 
8. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation or more developed guidance?  If so, is it 
possible to quantify these costs?   
 

SUPPLEMENTARY SUBMISSION FROM BILL BUTLER MSP 
 

Available from: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/Mdamages/Writte
n%20submissions/D11aThompsonsSolicitorsandSolicitorAdvocates.pdf 
 

SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT 
 

Available from: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/Mdamages/Writte
n%20submissions/D1bScottishGovernment.pdf 
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ANNEXE C: EXTRACTS FROM THE MINUTES 

20th Meeting, 2010 (Session 3), Tuesday 15 June 2010 
 
Members’ Bills (in private): Bill Butler did not participate in this item by virtue of 
Rule 9.13A.2(b). The Committee considered its general approach to the scrutiny of 
four Members’ Bills recently referred to it. […] The Committee agreed that the 
other three Bills referred to it should be considered in the following order: 1) 
Damages (Scotland) Bill; 2) Domestic Abuse (Scotland) Bill; and 3) Commissioner 
for Victims and Witnesses (Scotland) Bill. The Committee also agreed that it did 
not wish to seek approval for the appointment of an adviser in relation to any of 
these Bills. 
 

21st Meeting, 2010 (Session 3), Tuesday 22 June 2010 
 
Damages (Scotland) Bill (in private): Bill Butler did not participate in this item by 
virtue of Rule 9.13A.2(b).  The Committee considered its approach to the scrutiny 
of the Bill at Stage 1. It agreed a draft call for written evidence and to draw this to 
the attention of a range of relevant individuals and organisations. The Committee 
also agreed to invite the Faculty of Advocates, the Law Society of Scotland and 
the Scottish Law Commission to give oral evidence. 
 

23rd Meeting, 2010 (Session 3), Tuesday 7 September 2010 

Members’ Bills — witness expenses: The Committee agreed to delegate to the 
Convener responsibility for arranging for the SPCB to pay, under Rule 12.4.2, any 
expenses of witnesses on the Damages (Scotland) Bill, the Domestic Abuse 
(Scotland) Bill, the Commissioner for Victims and Witnesses (Scotland) Bill or the 
Criminal Sentencing (Equity Fines) (Scotland) Bill. 

Damages (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from— 
 

Graeme Garrett, Obligations Sub-committee, Law Society of Scotland. 

Damages (Scotland) Bill (in private): Bill Butler did not participate in this item by 
virtue of Rule 9.13A.2(b).  The Committee considered the written evidence 
received so far and agreed to invite the Association of Personal Injury Lawyers, 
the Forum of Insurance Lawyers, Simpson and Marwick Solicitors, Thompsons 
Scotland Solicitors, and (subject to availability) the Medical Defence Union or a 
comparable organisation to give oral evidence at its meeting on 21 September 
2010. 

Damages (Scotland) Bill (in private): Bill Butler did not participate in this item by 
virtue of Rule 9.13A.2(b).  The Committee considered the main themes arising 
from the oral evidence heard earlier in the meeting. 
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24th Meeting, 2010 (Session 3), Tuesday 14 September 2010 
 

Damages (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from— 
 

Lord Drummond Young, Chairman, and Laura Dunlop QC, Commissioner, 
Scottish Law Commission; 
Robert Milligan QC, Faculty of Advocates. 

 
Damages (Scotland) Bill (in private): Bill Butler did not participate in this item by 
virtue of Rule 9.13A.2(b).  The Committee considered the main themes arising 
from the oral evidence heard earlier in the meeting. 
 

25th Meeting, 2010 (Session 3), Tuesday 21 September 2010 
 

Damages (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from— 
 

Ronnie Conway, Scottish Co-ordinator, Association of Personal Injury 
Lawyers; 
Frank Maguire, Senior Partner, Thompsons Solicitors; 
Cameron McNaught, Regional Representative Scotland, Forum of 
Insurance Lawyers; 
Gordon Keyden, Litigation Partner, Simpson & Marwick Solicitors. 

 
Damages (Scotland) Bill (in private): Bill Butler did not participate in this item by 
virtue of Rule 9.13A.2(b).  The Committee considered the main themes arising 
from the oral evidence heard earlier in the meeting. 
 

26th Meeting, 2010 (Session 3), Tuesday 28 September 2010 
 
Damages (Scotland) Bill: The Committee took evidence on the Bill at Stage 1 
from— 
 

Fergus Ewing MSP, Minister for Community Safety; 
Paul Allen, Civil Law Division, and Alison Fraser, Scottish Government 
Legal Directorate, Scottish Government; 
Bill Butler MSP; 
Syd Smith, Senior Partner, Thompsons Scotland Solicitors. 

 
28th Meeting, 2010 (Session 3), Tuesday 26 October 2010 

 
Damages (Scotland) Bill (in private): Bill Butler did not participate in this item by 
virtue of Rule 9.13A.2(b).  The Committee considered the main themes arising 
from the evidence received, in order to inform the drafting of its Stage 1 report. 
The Committee agreed to continue consideration, in private, at its next meeting. 
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29th Meeting, 2010 (Session 3), Tuesday 2 November 2010 
 
Damages (Scotland) Bill (in private): Bill Butler did not participate in this item by 
virtue of Rule 9.13A.2(b).  The Committee continued consideration of the main 
themes arising from the evidence received, in order to inform the drafting of its 
Stage 1 report. 
 

31st Meeting, 2010 (Session 3), Tuesday 16 November 2010 
 
Damages (Scotland) Bill (in private): Bill Butler did not participate in this item by 
virtue of Rule 9.13A.2(b). The Committee considered a draft Stage 1 report. Some 
changes were agreed to, and the Committee agreed to continue consideration at 
its next meeting. 
 

32nd Meeting, 2010 (Session 3), Tuesday 23 November 2010 

Apologies were received from Bill Butler (Deputy Convener). 

Damages (Scotland) Bill (in private): The Committee continued to consider a 
draft Stage 1 report. Some changes were agreed to, and the Committee agreed to 
hold an additional meeting the following day to complete consideration of the draft. 
 

33rd Meeting, 2010 (Session 3), Wednesday 24 November 2010 
 
Damages (Scotland) Bill (in private): Bill Butler did not participate in this item by 
virtue of Rule 9.13A.2(b). The Committee completed its consideration of a draft 
Stage 1 report. Some changes were agreed to and the Committee agreed to 
consider a revised draft report at its next meeting. 
 

34th Meeting, 2010 (Session 3), Tuesday 30 November 2010 
 

Damages (Scotland) Bill (in private): The Committee agreed to defer 
consideration of a revised draft Stage 1 report to its next meeting. 

 
35th Meeting, 2010 (Session 3), Tuesday 7 December 2010 

 
Damages (Scotland) Bill (in private): The Committee considered a revised draft 
report.  Various changes were agreed to, and the report was approved for 
publication. 
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ANNEXE D: INDEX OF ORAL EVIDENCE 

23rd Meeting, 2010 (Session 3), Tuesday 7 September 2010 
 
Graeme Garrett, Obligations Sub-committee, Law Society of Scotland. 
 
24th Meeting, 2010 (Session 3), Tuesday 14 September 2010 
 
Lord Drummond Young, Chairman, and Laura Dunlop QC, Commissioner, 
Scottish Law Commission; 
 
Robert Milligan QC, Faculty of Advocates. 
 
25th Meeting, 2010 (Session 3), Tuesday 21 September 2010 
 
Ronnie Conway, Scottish Co-ordinator, Association of Personal Injury Lawyers; 
Frank Maguire, Senior Partner, Thompsons Solicitors; 
 
Cameron McNaught, Regional Representative Scotland, Forum of Insurance 
Lawyers; 
 
Gordon Keyden, Litigation Partner, Simpson & Marwick Solicitors. 
 
26th Meeting, 2010 (Session 3), Tuesday 28 September 2010 
 
Fergus Ewing MSP, Minister for Community Safety; 
 
Paul Allen, Civil Law Division, and Alison Fraser, Scottish Government Legal 
Directorate, Scottish Government; 
 
Bill Butler MSP; 
 
Syd Smith, Senior Partner, Thompsons Scotland Solicitors. 
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ANNEXE E: INDEX OF WRITTEN EVIDENCE 

Written evidence received in alphabetical order 
 
Association of British Insurers (210KB pdf)  
Association of Personal Injury Lawyers (140KB pdf)  
Equality and Human Rights Commission (57KB pdf)  
Faculty of Advocates (186KB pdf)  
Faculty of Advocates (supplementary submission) (55KB pdf) 
Forum of Insurance Lawyers (345KB pdf)  
Forum of Scottish Claims Managers (232KB pdf)  
Judges of the Court of Session (160KB pdf)  
Law Society of Scotland (149KB pdf)  
Medical and Dental Defence Union of Scotland (120KB pdf)  
Medical Defence Union (177KB pdf)  
Mental Welfare Commission for Scotland (63KB pdf)  
Scottish Government (36KB pdf)  
Scottish Government (supplementary submission D1a) (148KB pdf)  
Scottish Government (supplementary submission D1b) (144KB pdf)  
Scottish Government (supplementary submission D1c) (416KB pdf)  
Scottish Government (supplementary submission D1d) (223KB pdf)  
Simpson and Marwick Solicitors (369KB pdf)  
Simpson and Marwick Solicitors (supplementary submission D8a) (104KB pdf)  
Simpson and Marwick Solicitors (supplementary submission D8b) (106KB pdf)  
Tom Marshall, Solicitor Advocate (141KB pdf)  
Tom Marshall, Solicitor Advocate (supplementary submission) (56KB pdf)  
Thompsons Scotland Solicitors (335KB pdf) (updated 16.09.10)  
Thompsons Scotland Solicitors (supplementary submission) (276KB pdf)  
Unison Scotland (33KB pdf) 
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Damages (Scotland) Bill: Stage 1 

11:21 
The Convener: Item 6 is the first evidence 

session on the Damages (Scotland) Bill, which 
was introduced by Bill Butler MSP. As previously 
advised, under standing orders rule 9.13A.2, Mr 
Butler, as the member in charge of the bill, may 
not participate in his capacity as a member of the 
Justice Committee in any of the committee’s 
considerations of the bill. Mr Butler is, of course, 
still permitted—as any MSP is—to attend this and 
any other public meeting, and he is particularly 
welcome to do so. 

Members should have the written submissions 
that the committee has received so far, and a 
summary of that evidence produced by the clerks, 
which is paper J/S3/10/23/8. In addition, the clerks 
have put on members’ desks two additional 
papers from Thompsons Solicitors, which arrived 
yesterday. All those documents are available on 
the committee’s web pages. 

I welcome today’s witness: Graeme Garrett, of 
the obligations sub-committee at the Law Society 
of Scotland. I thank Mr Garrett for coming to give 
evidence to us today; we are greatly appreciative. 
We will move straight to questioning, which, as 
agreed, will be opened by Dave Thompson. 

Dave Thompson: Good morning, Mr Garrett, 
and thank you for coming to speak to us today. 

It has been suggested that the fixed 25 per cent 
rule in the bill that relates to the deceased’s living 
expenses would violate the fundamental principle 
of the law of damages that a person who makes a 
claim should be compensated only for the loss that 
they have actually suffered, no more or no less. 
Can you elaborate on the Law Society’s position 
on that? 

Graeme Garrett (Law Society of Scotland): 
Yes, indeed. I must stress that I have spent 35 
years trying to work out people’s living expenses, 
and I am not sure that I have managed to do it in 
any given case to this day. It is an extremely 
difficult exercise to calculate what someone’s 
individual living expenses were. As the committee 
will appreciate, most couples do not live their lives 
in the expectation that they will face litigation, and 
so they do not keep the type of detailed accounts 
that would allow one to arrive at an arithmetical 
figure. 

In any given case, one has to take a broad-
brush approach and make a number of 
assumptions. I do not believe that one can ever be 
confident in any case where settlement is 
achieved that one has arrived at the correct 
arithmetical figure. The exercise is extremely 

complex and difficult, and I say that as someone 
who has tried and failed on many occasions to 
come up with what I would regard as an accurate 
figure. 

The other point that it is important to understand 
is that the 25 per cent figure represents the part of 
the deceased’s income that was spent entirely on 
his upkeep. If one takes a normal husband and 
wife, many items of household expenditure do not 
cease when one of them dies—for example, the 
mortgage payment is not reduced to reflect the 
fact that only one person is paying it, nor is the 
council tax or insurance. Only a relatively small 
part of the total income can be said to be no 
longer required on the death of a spouse. At first 
sight, 25 per cent may seem a low figure, but 
when one does the exercise of looking into the 
elements of the overall household expenditure that 
cease, it is pretty close to the mark. 

Dave Thompson: What would you say to the 
argument that the proposal could lead to wealthier 
people ending up with better settlements than 
poorer people? 

Graeme Garrett: I think that that reflects the 
reality of the situation. With wealthier people, we 
are talking about larger amounts of money. A 
wealthy couple will always have a bigger damages 
claim if one of them dies; that simply reflects the 
fact that they had a higher earning capacity. 

Dave Thompson: Is there not an argument that 
using the figure of 25 per cent could 
disproportionately favour the wealthy and take 
away from people at the lower end of the income 
scale? 

Graeme Garrett: I do not think that it would take 
away from those at the lower end, although it 
probably would give more to those at the upper 
end. My impression is that, at present, 25 per cent 
tends very much to be the starting figure. 

Coincidentally, I am a member of a steering 
committee on the Super Puma helicopter disaster 
in the North Sea in April 2009, when 14 people 
were killed. That committee represents eight 
highly diverse families. The people who were killed 
were of different ages, the earning positions of the 
surviving spouses were very different and their 
children were of different ages. In our discussions 
with the London solicitors who represented the 
helicopter operator, we were able to reach 
agreement on a 25 per cent reduction without any 
difficulty at all. That reflects the reality of such 
cases at present. Very few of them come to court 
and, in general, no difficulty is experienced in 
agreeing a figure of 25 per cent or thereabouts. 

Dave Thompson: Am I right in saying that you 
would claim that having a fixed figure of 25 per 
cent would have the advantages of speeding 
things up and meaning that people would not be 
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subjected to an intrusive inquiry on those 
extremely personal matters at a highly sensitive 
time? 

Graeme Garrett: That is correct. In addition, I 
question the effectiveness of much of the 
investigation process that takes place. As I said at 
the outset, it is necessary to make a large number 
of assumptions, so the process is not 
arithmetically precise, even if one devotes large 
amounts of time to it. In the society’s view, 
anything that cut through that and introduced an 
element of certainty would be welcome. 

Dave Thompson: I believe that the society has 
changed its position. Will you elaborate a little on 
why it did that and pick up on the point about the 
25 per cent being fixed rather than a rebuttable 
presumption? 

Graeme Garrett: Let me deal with the first 
issue. I joined the obligations law sub-committee 
relatively recently, after the society had submitted 
its initial response on the bill. At that time, there 
was no personal injury practitioner on the 
obligations sub-committee. I believe that the initial 
response was drafted by Dr Ross Anderson, who 
is an academic at the University of Glasgow. 
Although he is an extremely competent and able 
man, he did not have any experience of this field 
of law. When I came in, I was asked to take over 
the reins of the submissions. The matter was 
debated earlier this month in the obligations sub-
committee, and the response that you now have 
represents the current thinking. 

11:30 
Stewart Maxwell: I want to ask about the 

second point that was raised. Why do you support 
a fixed rule rather than a presumption? I think that 
you said in one of your earlier answers that the 25 
per cent figure is accurate in most cases or 
generally speaking. I accept that, but your 
answers tended to suggest that there would be 
cases in which 25 per cent would not be accurate. 

Graeme Garrett: The Law Society sees merit in 
introducing certainty in order to cut to an early 
settlement and to try to keep cases out of court. 
When we introduce a rebuttable presumption, 
defenders, being defenders, will try to rebut it. On 
some occasions they may be successful in their 
efforts, but often all that will happen is that, in 
having a rebuttable presumption, you will 
reintroduce by one door the arguments that you 
thought you had got rid of through another. In 
practice, you would still face the argument if there 
were a rebuttable presumption. 

Stewart Maxwell: I understand what you are 
saying and the reasons for introducing a rule, but 
is it acceptable that both sides would be refused 

the right to challenge the fixed figure based on the 
individual circumstances of the case? 

Graeme Garrett: If the parameters for the 
deductions at which the cases are being settled 
were wide, one could see that a rule might create 
unfairness, but the deductions tend to be at or 
about the 25 per cent mark. There was a court 
decision by Lord Kinclaven in which he took a 
figure of 30 per cent, but that case is noteworthy 
because it is exceptional. We are not talking about 
major differences or parameters of 25 to 50 per 
cent; we are talking about relatively small figures 
in an area in which we can never be precise 
anyway, because the information is often lacking. 

Robert Brown: I want to explore the issue a 
little further. It is fair to say that the obligations 
sub-committee of the Law Society has one view of 
the matter, and the evidence that we have before 
us has divided views—with an insurance 
perspective to the fore among those who take a 
different view from you. 

The compositions of families are varied. They 
can range from no children to a number of children 
of different ages, and there can be circumstances 
in which a wife and a cohabitee are both in 
existence at the same time. Indeed, there could 
perhaps be several ex-wives and a number of 
children from previous relationships. However, is 
the point that the circumstances of human life in 
modern Scotland are pretty varied not an 
argument for saying that, whatever the normal rule 
may be and the advantage of a starting point, it 
would not do justice in all the varied cases? 

Graeme Garrett: The 25 per cent rule will not 
arrive at a precise arithmetical approach in all 
cases, but I am not convinced that we are arriving 
at a precise arithmetical approach in cases 
anyway, because we are having to make fairly 
broad assumptions. 

Robert Brown: I accept entirely what you say 
about the difficulties in some cases, and I guess 
that, if it was a matter of a few percent either way, 
there would be some advantages in having a fixed 
position without any great injustice. However, in 
your experience from negotiations that you have 
been involved in or have heard about—I 
appreciate that there are not many reported cases 
on this issue—how wide is the variation that is 
argued and agreed? 

Graeme Garrett: The parameters tend to be 25 
to 30 per cent. In the case of Guilbert, Lord 
Kinclaven came up with a curious position in which 
he allowed a 30 per cent reduction up to the date 
of retiral that then increased to 35 per cent after 
retiral. That was a very unusual case on its facts 
because—this is perhaps a reflection of the 
generosity of the French pension scheme—the 
income of Mr Guilbert, who was a French national, 
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would increase rather than decrease on retiral. 
That is not a situation that I have ever 
encountered in practice and it is not one that I 
expect to encounter before I retire: it was highly 
unusual. I think that the parameters are 25 to 30 
per cent. 

Robert Brown: Does that not make the point 
that there are cases—however unusual they may 
be—in which individual circumstances must be 
considered and in which a moderately substantial 
difference from the figure is justifiable, according 
to what you tell us? 

Graeme Garrett: Yes, although I keep returning 
to the point that we do not start with a precise 
percentage anyway. Considerable fudging goes 
on in negotiations and in trying to arrive at a figure. 

Robert Brown: On whether there is a mischief 
to resolve, you say that most people proceed on 
the basis that 25 per cent is the rule of thumb to 
begin with at least. Given that, does an issue 
exist? Will time be saved? Is there a problem with 
the process? 

Graeme Garrett: The problem would be the 
intrusiveness of the inquiries at a time when 
people are particularly vulnerable. Having to sit 
down with a newly bereaved widow or widower 
and start picking through the grocery and 
household bills is not a pleasant task. If that 
exercise produced significant differences, it might 
be worth while but, from my experience, I am not 
convinced that it would be worth while. 

Robert Brown: Has the obligations sub-
committee conducted any research into that? 

Graeme Garrett: No. 

Robert Brown: You have talked about your 
experience, but have you looked around seriously 
at other practitioners’ experience? 

Graeme Garrett: I am a member of the 
Association of Personal Injury Lawyers. From 
talking to other members of that organisation, I 
know that their experience broadly mirrors mine. 

Dave Thompson: On speeding up the process, 
can you say what time might be saved? Would 
cost savings be made and would the cost of 
lawyers be reduced? That is always attractive to 
me, anyway. How significant would such savings 
be? 

Graeme Garrett: That would—obviously—vary 
with the case. In higher income brackets, people 
tend to lead more complex lives and to have more 
financial commitments, so more time is spent on 
the task. Even in an average case, we might well 
spend four or five hours on investigating the 
situation, because people are rarely able to 
produce everything that we ask for at the first 
request. We often have to go back to them to 

chase up missing bits of information. Often, we 
must recognise that the information simply is not 
there and we must make the best stab at it that we 
can. 

Costs vary, but we are talking about potentially 
thousands of pounds rather than hundreds of 
pounds. As for the timescale, the issue does not 
cause many cases to be litigated—that is reflected 
in the very small number of reported decisions. 
However, some haggling occurs with insurers. The 
time before a final figure is agreed could vary from 
weeks to months and occasionally years. 

The Convener: Is the Guilbert case reported? 
Can you give me the reference? 

Graeme Garrett: I can give you the citation—it 
is Jean Francois Guilbert v Allianz Insurance 
[2009] CSOH 10. The decision was by Lord 
Kinclaven. 

Cathie Craigie: I turn to the proposal in the bill 
to restrict the categories of relative who can claim 
for loss of the victim’s financial support. On page 3 
of its submission, the Law Society states that it 
has “major concerns” with that measure. Why 
does the society oppose it? What was the 
rationale for the changes along those lines that 
were proposed for England and Wales in the draft 
Civil Law Reform Bill? 

Graeme Garrett: The society opposes the 
recommendation because it seems unnecessary 
and unfair. The society recognises that, in 
practice, a member of the immediate family will 
make the claim in virtually every case in which 
there is a claim for financial loss. That is the norm, 
but a small number of cases fall outwith that. The 
obvious example is a nephew or niece who is 
supported by an uncle. That relationship would fall 
outwith the “immediate family” category, which 
would mean that, in the event of the uncle’s 
wrongful death, a niece or nephew whom he was 
financially supporting would have no remedy. 

The fact that a situation may not arise often 
does not seem to the society to be a good reason 
for removing the remedy. There are many rights 
that do not arise often in practice but nobody 
suggests that they should be taken away. In fact, 
the society would go further and endorse the 
approach that the Westminster Government has 
taken, which is that any person who was, as a 
matter of fact, being financially supported by 
someone, ought to have the right to claim in the 
event of that person’s wrongful death. 

Cathie Craigie: One of the Scottish Law 
Commission’s arguments against that proposal 
was a fear that there was a danger of including 
business, not domestic, relationships. How do you 
respond to that argument? 
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Graeme Garrett: That would be a matter for the 
parliamentary draftsmen. It does not seem to the 
society that it would be too difficult to draw a 
distinction between personal support and business 
support. The matter could easily be interpreted by 
judges if the need arose.  

Cathie Craigie: Is it the obligations sub-
committee’s view that, although it would affect a 
small number of people, the bill could be improved 
if your proposal was included? 

Graeme Garrett: Yes. 

The Convener: The Law Society appears to 
take the view laid down in the judgment of Brown v 
Ferguson, which is a 1990 case, with regard to the 
75 per cent rule. Critics say that the rule violates 
the fundamental principle that an individual should 
be compensated only for the loss that he or she 
has suffered. What is your answer to that? 

Graeme Garrett: The 75 per cent rule is a 
necessary corollary of taking a 25 per cent 
reduction so, if we accept one, we have to accept 
the other, otherwise we would be left with a gap. 
Therefore, what I said in relation to the 25 per cent 
reduction for own upkeep must imply that 75 per 
cent of the victim’s income should be the loss of 
financial dependency element. 

The Convener: Yes. One is a corollary of the 
other. That is a totally logical position. 

Another criticism that has been made of the bill 
is that completely disregarding the income of the 
person making the claim could result in 
overcompensation in some instances. How do you 
respond to that argument? 

11:45 
Graeme Garrett: I would respond by saying that 

the Brown v Ferguson ruling has probably led to, 
and continues to lead to, undercompensation. Its 
approach might have been valid at a time when 
society was composed of nuclear families that had 
one main breadwinner and someone—generally 
the wife—who earned some pin money, but that 
no longer reflects society as I see it. That does not 
reflect the realities of my clients’ lives when they 
come to me in the event of the death of a loved 
one. We are now in a society in which, 
increasingly, couples have, if not equal, something 
approaching equal earning capacity. The Brown v 
Ferguson approach does such families a 
considerable disservice. We are starting off not 
from a position in which people currently receive 
fair compensation and what is proposed would 
give them a bonus, but from a position in which 
people are currently being undercompensated. 
The proposals would redress that element of 
undercompensation. 

The Convener: Playing devil’s advocate for just 
a moment, I might suggest that, notwithstanding 
the old story that hard cases make bad law, in 
some instances there could be a complete 
imbalance in the household income in respect of 
one partner or another. If tragic circumstances 
occur and one partner seeks compensation, the 
75 per cent calculation might not be apposite. 
Could it be argued that the 75 per cent calculation 
should be accepted unless cause is shown as to 
why that would be unfair? 

Graeme Garrett: That is certainly a valid 
argument, but the Law Society did not support it 
for the reasons that I gave in relation to the 25 per 
cent reduction. Where a rebuttable presumption is 
introduced, people will try to rebut it. That would 
take away the element of certainty and would eat 
into the savings in legal costs that a fixed 
presumption would provide. 

Cathie Craigie: As an experienced lawyer in 
dealing with such matters, can you confirm 
whether, as I imagine is the case, the majority of 
people who make claims are on modest incomes? 
Am I right in thinking that they are not high up the 
income scale? 

Graeme Garrett: Yes indeed. I do not have the 
statistics, but I am sure that they would show that 
people in certain social classes are more likely to 
be killed because of the types of job that they do 
and because of a variety of other reasons. For 
example, such people might drive older cars, 
which are less safe than larger modern cars, so 
they are more likely to be killed in the event of a 
road accident. The Scottish Law Commission 
report makes much of the distortion in the higher-
income family units, but those are very much the 
rarity. The norm is that we are acting on behalf of 
people who are at or about average earnings in 
the very great majority of cases. 

Cathie Craigie: Thanks for clarifying that. 

Nigel Don: I just want to challenge the notion 
that the 75 per cent is an automatic corollary of the 
25 per cent. I am not disputing the arithmetic—I 
have the right number of fingers and toes—but 
some people, albeit not many these days, save a 
sizeable fraction of their income, which would be a 
very different kind of expenditure. Equally, some 
people might make significant charitable gifts, 
which would be included in the 75 per cent but 
would not routinely have been available to the 
other party. Does that not negate the 
presumption? Equally, other commitments, such 
as under a previous divorce, could form a 
significant fraction of that 75 per cent. I raise all 
those points just to challenge the idea. Can you 
explain why I am wrong? 

Graeme Garrett: Let me pick up that last point 
about the financial provision on divorce. Both the 
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report and the bill make it clear that the 25 per 
cent figure for the person’s own upkeep applies 
only in relation to the spouse, cohabitee or 
dependent children. Both the report and the bill 
make it clear that, where the person was 
supporting other relatives, such support must be 
deducted from the 75 per cent balance—it is not 
included in the 25 per cent reduction. That would 
have the effect of reducing the 75 per cent figure. 

Dave Thompson: I have one question about 
the income of the relatives. If the deceased person 
were a pensioner in a pension scheme in which 
the partner would gain the equivalent of a quarter 
or a half of the pension on the death of the other 
party, would that sort of payment be included? 

Graeme Garrett: Yes, it would form part of a 
claim for loss of pension rights. It would not form 
part of the claim for loss of financial support, but 
would be dealt with as a separate pension loss, 
from pensionable age until normal life expectancy. 

Robert Brown: I have a question about the 
multiplier for which section 7 provides. The 
provision is that the multiplier for loss of support 
will run from the date of the court order, not from 
the date of the death. I want to get some 
background on the thinking on that issue. In a 
sense, the date of the court interlocutor is an 
irrelevance to the factual position—surely the key 
point is the death of the person. Why is it better to 
identify the date of the court interlocutor as a 
dividing point from which the multiplier would start 
to be used? 

Graeme Garrett: I can put on my Ogden tables 
working party hat here, because I am a member of 
the Ogden committee. The traditional approach 
has been heavily criticised by Ogden. I am not an 
actuary, but the Ogden committee is made up of a 
mixture of lawyers from both sides of the divide—
claimant lawyers and defendant lawyers—and 
actuaries. There is unanimity on the committee 
that, actuarially, the traditional approach makes no 
sense, because it discounts the losses that have 
arisen between date of death and date of 
settlement. The Ogden tables discount for two 
reasons—for mortality and for early receipt of 
compensation. There has been no early receipt of 
compensation in relation to the past element. 

Take the example of a case that is settled four 
years after the death. The approach in a non-fatal 
case would be to take a multiplier of four years to 
the annual multiplicand. As you know, that does 
not happen in fatal cases—we take a figure from 
the Ogden tables that discounts the figure of four 
years to something in the order of 3.8 years. 
Actuarially, that makes no sense, as the money 
was not received early and there was no further 
risk of mortality, because the person was already 
dead. There is some undercompensation because 

the past element is discounted, which should not 
happen. 

Robert Brown: I understand the point that 
payment has not been received, which is fairly 
straightforward. However, surely the argument is 
not so much that the person is already dead as 
that, had the events that caused the death not 
happened, there was a risk in actuarial terms that 
something else might have happened in the 
meantime. It is probably fairly marginal and may 
not have a significant effect. 

Graeme Garrett: The point is that it is more 
than marginal—it is almost so small as to be 
unmeasurable. If you apply a discount for mortality 
to a 30-year-old who, it is anticipated, will live into 
his 80s, and that discount appears in the Ogden 
tables, you are measuring the risk that the person 
will die at some stage before he reaches age 85 or 
87. However, where you are talking about a much 
shorter period, between the fatal accident and the 
date of settlement, the risk in actuarial terms of 
somebody who is 30 dying before he reaches 34 
is infinitesimal. 

Robert Brown: So we should concentrate on 
the lack of early payment as being the crucial 
reason for the distinction between before the 
settlement and after it. For obvious reasons, in 
actuarial terms that does not sound as I 
understood it. 

Graeme Garrett: Yes indeed. 

Robert Brown: I have a question about the 
change of wording in section 4 from “solatium” to 
“grief and companionship award”. I can 
understand the argument for using the more 
understandable expression, but putting aside the 
mental health aspect for the moment, is there a 
risk that it will cause greater uncertainty to what is 
an established legal category when it does not 
give someone great practical advantages?  

Graeme Garrett: Practitioners of my vintage still 
refer to the award by its previous name of “loss of 
society”, so we have not caught up with legislation 
of 10 years ago. However, everybody understands 
what we are measuring. I do not think that it is a 
significant risk. 

Robert Brown: In effect you are redefining it—
you are calling it something different and it is a 
new category that I think is, by definition, unrelated 
to the earlier ones. Does that create potential 
unintended consequences? 

Graeme Garrett: I do not think so. Although I 
did not refresh my memory of the current 
legislation before I came today, I think that it refers 
to “companionship” and “guidance”, so the 
concepts are pretty well recognised and 
understood. 

141



3429  7 SEPTEMBER 2010  3430 
 

 

Robert Brown: My colleague, Dr Simpson, 
wants to pursue the mental health aspect. 

Dr Richard Simpson (Mid Scotland and Fife) 
(Lab): First of all, distinguishing normal grief from 
abnormal grief must be difficult for the courts to 
do. Secondly, I am trying to grasp why a mental 
disorder that is a direct consequence of another 
person’s dying should not be compensated. 

I offer an example. Many psychotic illnesses can 
be in abeyance, but relapses associated with 
major stress can occur. Of course, the death of a 
spouse would be a major stressor. It could cause 
considerable difficulty for the individual who is left 
in that their income could be temporarily or 
permanently damaged by the fatal accident. Why 
is that excluded, or is it treated under a different 
section? It appears that under section 4 an award 
“is not to be made in respect of mental disorder caused by 
A’s death.” 

That seems to be somewhat unfair, particularly if it 
affects the income of the surviving spouse and 
their family. 

Graeme Garrett: It restates the existing law, 
which draws a distinction between mental illness 
suffered as part of a bereavement process and 
mental illness suffered by a relative who witnesses 
the death of a relative. The proposal is that that 
will not change. For example, if there is a car 
accident in which husband and wife are involved 
and one of them witnesses the death of the other 
and suffers a psychiatric reaction, they would 
continue to be able to make their own claim, rather 
than a fatal claim, from having witnessed the 
death of a loved one. The traditional approach has 
been not to compensate for psychiatric illness 
arising from bereavement per se, although the fact 
that a relative develops a psychiatric illness might 
be compensated because it might be a measure of 
the degree of grief that that relative suffered. They 
are being compensated, but only indirectly. There 
will be no award for the psychiatric illness as such, 
but it might put them higher up the compensation 
scale in relation to bereavement damages. 

Dr Simpson: The bill says that an award 
“is not to be made in respect of mental disorder caused by 
A’s death.” 

If one has an abnormal grief reaction, it would be 
classified as a mental disorder under section 328 
of the Mental Health (Care and Treatment) 
(Scotland) Act 2003. However, such a reaction 
would be excluded. 

Graeme Garrett: It would be excluded. That is 
the traditional approach. 

Dr Simpson: I think that the Mental Welfare 
Commission for Scotland has raised the issue. I 
am not a member of the Justice Committee, but I 
draw members’ attention to the fact that there is a 

significant problem that needs to be looked at in 
questioning other witnesses. 

The Convener: Yes—that is a valid point. 

There being no other points on that issue, I call 
Nigel Don. 

12:00 
Nigel Don: Thank you, convener. Mr Garrett, I 

would like to consider the level of damages that 
will come about as a result of the bill. Everyone 
has suggested that the net result will be an 
increase in the level, or at least an increase in the 
average level, and that it will probably make the 
largest difference at the highest level. 

Graeme Garrett: Yes. 

Nigel Don: I appreciate that policy belongs on 
our side of the table, but does that make sense to 
you as a matter of policy? Do you believe that the 
current system is giving the wrong answer? 

Graeme Garrett: The current system is giving 
undervalued damages, which is why the Scottish 
Law Commission made its recommendations. It is 
important to remember that the commission’s 
report was not solely the work of the law 
commissioners. They had an advisory panel of 
practising lawyers from both sides of the 
argument—pursuers and defenders—and my 
understanding is that there was general 
agreement on the recommendations that the 
commission made. Among practitioners, there is a 
recognition that Brown v Ferguson has 
increasingly had unwanted consequences as 
society has changed. 

Nigel Don: I am privy to some numbers. We 
have only just had access to them, but if I read 
them aright, their implication is that the differences 
that we might see as a result of the bill are of the 
order of thousands of pounds. None of them gets 
into five figures and, with a few exceptions, we are 
talking about amounts under £5,000. I do not wish 
to trivialise the matter or upset anybody, but is it 
really worth it? Are we making life complicated for 
what are, in the grand scheme of things, relatively 
small sums of money, or are these issues which 
we really should be worrying about and teasing 
out the detail on? 

Graeme Garrett: The approach in Brown v 
Ferguson will become increasingly irrelevant to the 
way in which people in Scotland live their lives. 
That is a worry in that, in practice, it is becoming 
increasingly difficult to explain to clients why we 
have to go through a formula that concentrates not 
on the lost income but on the remaining income, 
which was there before the death and which is still 
there. Clients have great difficulty in understanding 
that. They regard it as unfair, and in many cases I 
can sympathise with that view. 
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Nigel Don: Right—so this is all about fairness. It 
is not about anybody’s view of what £5,000 adds 
up to. That is absolutely right. I have no trouble at 
all with that. However, I ask you to put that— 

Graeme Garrett: May I add a comment? We 
have to balance against a potential small increase 
in the damages that are awarded the savings that 
might be made in legal expenses through speed of 
settlement and the settling of cases without 
recourse to litigation. Litigation is an expensive 
process that takes up valuable resources, so if it 
can be avoided by sensible measures, there are 
definitely savings to be made. 

Nigel Don: Thank you. That is precisely the 
point that I was going to come to. We could take 
whatever view we like about whether sums of 
£5,000 or less are real sums of money. I am sure 
that, to many people, they are real sums of 
money, so I do not have a difficulty with that. What 
kind of legal costs are we looking at? If we simplify 
the system and take out significant amounts of 
legal effort, what savings will we see on cases? 

Graeme Garrett: How long is a piece of string? 
It depends on individual circumstances, but the 
savings would be into four figures. A rough figure 
would perhaps be £1,000 or £2,000. The amount 
would be in that area, although it could be more if 
the issue was the main sticking point in a 
settlement. Such cases can go on for months or 
even years before a settlement is achieved, so in 
some cases the measures in the bill would result 
in substantially higher savings. 

Nigel Don: So if the average figure is less than 
£2,000—I am looking at Mr Butler because I am 
sure that he has a far better grasp of this than I 
have—that could easily be swallowed up in legal 
costs, anyway. 

Graeme Garrett: Yes. 

Nigel Don: Thank you. 

Robert Brown: I will go back to the 25 per cent 
issue that we talked about earlier, if I may. I have 
had a chance to look through the evidence that we 
received this morning from the judges of the Court 
of Session. That evidence says that the judges are 
not terribly much in favour of the 25 per cent rule, 
but they point out that, with both parties having a 
financial lifestyle that might be different to what it 
was in the past, one party might undertake 
obligations such as a big loan for a car, a house or 
a holiday, and that could distort the traditional 
methods of calculating the figure. Is there not 
some validity in that point? 

Graeme Garrett: There might be in a small 
number of cases. As I indicated earlier, most 
couples who are involved in a fatal accident have 
pretty simple lifestyles, although we can always 
think of exceptions that will distort the general rule. 

Will they arise frequently in practice? They will not, 
according to my experience. 

The Convener: It is quite easy to envisage such 
a situation, however. For example, take a normal 
household in which the husband might spend 
more money on goods than does the wife. Let us 
suppose that he smokes 20 cigarettes a day, 
which would probably cost £2,000 a year, and 
spends £1,000 a year on drink, which is not 
excessive nowadays. That is a total of £3,000. If 
his wife does not indulge in such pleasures, then 
the savings in the household bills will be 
considerable. 

Graeme Garrett: Yes. Obviously, that depends 
upon income. We would also need to know what 
percentage of the total household income that 
£3,000 represented. Some people might indulge to 
a much greater extent than that, but it would still 
not take their upkeep beyond the 25 per cent 
figure. 

If I can repeat myself, it is important to say that 
most items of household expenditure do not cease 
when one partner dies. It is really only things such 
as food, immediate travelling expenses or 
pleasure expenses that cease. A person’s income 
would have to be pretty low to get that figure 
above 25 per cent. 

The Convener: Yes, and in many cases, the 
saving would purely be on food because the 
partner who is left still requires to live in the house 
and has other living expenses. 

Graeme Garrett: Indeed. 

The Convener: Mr Butler, you have been taking 
careful notes. Are there any questions that you 
would like to put to the witness? 

Bill Butler: No. I am content indeed with the 
responses that I have heard from Mr Garrett, and I 
am grateful to colleagues for their interrogation of 
the witness. 

The Convener: As no one has any further 
questions for Mr Garrett, I thank you for your 
attendance this morning. It has been extremely 
useful. 

Graeme Garrett: Thank you. 

12:08 
Meeting continued in private until 12:25. 

 

143



3439  14 SEPTEMBER 2010  3440 
 

 

Damages (Scotland) Bill: Stage 1 

10:18 
The Convener: Agenda item 2 is the second 

day of oral evidence on the Damages (Scotland) 
Bill, which has been introduced by Bill Butler. 
Although Mr Butler is a member of the Justice 
Committee, he is not able to participate in that 
capacity in the committee’s consideration of the 
bill. However, he is permitted to participate in 
public items on the bill, including asking questions 
of witnesses. 

I welcome the first panel of witnesses, which 
comprises Lord Drummond Young, who is 
chairman of the Scottish Law Commission, and 
Laura Dunlop QC, who is a commissioner. I invite 
Lord Drummond Young to make a short opening 
statement to explain the background to the 
commission’s report and the general shape of its 
recommendations. He might wish—this is a matter 
for himself—to refer to the evidence that we have 
received from his colleagues in the Court of 
Session about the percentages, which is at some 
variance with the commission’s report. After we 
have heard the opening statement, we will 
proceed to questioning. 

Lord Drummond Young (Scottish Law 
Commission): At the outset, let me say that the 
Scottish Law Commission is always very pleased 
to give evidence on bills that originate in Law 
Commission reports, to explain our thinking and to 
answer any questions that members may have. 
Professor Joe Thomson, who was the lead 
commissioner on the project, has retired—hence 
my presence here—but Laura Dunlop was a 
member of the advisory group. She can contribute 
from a practitioner’s perspective, which is 
something that I can no longer do. We are also 
accompanied by Susan Sutherland, who was the 
project manager for the project, and by Susan 
Robb. 

An important feature of our draft bill is the 
consolidation of the legislation on damages for 
wrongful death. At present, that legislation is in—
to put it fairly mildly—a chaotic state. A single act 
will be much better. It will be more coherent and 
much easier to use. The commission’s “Report on 
Damages for Wrongful Death” was produced two 
years ago and resulted from a Government 
reference. The bill that we produced with that 
report followed a significant consultation process. I 
think that it is correct to say that the report 
provides the first ever comprehensive review of 
Scots law in the area of wrongful death. Until now, 
the law has developed piecemeal, with an act here 
and an act there. 
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The “Discussion Paper on Damages for 
Wrongful Death”, which we published before our 
report, canvassed a number of possibilities, 
including one very radical solution that would have 
let the executor—rather than the deceased’s 
relatives—sue for the whole amount that the 
deceased would have earned during the 
remainder of his working life, less the amounts 
that he would have spent on himself. The 
compensation would then have been distributed 
as part of the deceased’s estate. In fact, that is not 
a particularly novel system—it is used in a number 
of American states—but respondents to the 
consultation generally indicated that they were 
happy with the present system, subject to certain 
criticisms. In practice, the present system gives 
the main right to sue to the deceased’s family. 
Although there are some cases in which the 
executor will have a right to sue on behalf of the 
deceased’s estate, in a normal case it will 
generally speaking be the family—typically, the 
wife and children, but nowadays relationships 
other than a wife may be involved—who sue. 

In preparing our report, the commission looked 
further at how the existing law could be improved. 
We did that in consultation with an expert advisory 
group consisting mainly of legal practitioners with 
great experience in this area. We came up with 
the proposals in our report, which was published 
exactly two years ago in September 2008. 

We propose three main changes in the law. The 
first problem, which is probably the most 
significant, relates to the calculation of loss of 
support from the deceased to his family. In 
practice, we understand that the sum is usually 
agreed between the parties in any given litigation, 
but considerable work is required by the pursuer’s 
solicitors to work out the amount. The particular 
problem relates to the amount that the deceased 
would have spent on himself, as against the 
amount that he would have spent on his family 
and what might be called household expenses. 
Determining the amount that the deceased would 
have spent on himself, as against those other 
matters, is a very difficult exercise. Usually, that 
involves the solicitor going through household bills 
and accounts with the surviving spouse or other 
dependents. That is quite a time-consuming 
exercise—the Law Society suggests that the cost 
is typically of the order of £1,000 or £2,000 in legal 
fees—but, perhaps more important, it is, 
understandably, very upsetting for the deceased’s 
relatives to have to go through the minute details 
of the household accounts in that way. On top of 
that, the exercise does not really yield a figure to 
which one can attach much confidence. It is 
extremely hard to reach any definite view on the 
amount that the deceased would have spent on 
himself. I am sure that most of us would find 

exactly that if we tried to analyse our own 
household expenditure in that way. 

In practice, settlement negotiations start on the 
basis that the deceased spent 25 per cent on 
himself and the rest on what may loosely be called 
the family, but that 75 per cent really breaks down 
into three distinct parts: first, the other spouse or 
cohabitant or civil partner; secondly, the children; 
and, thirdly, what might be called general 
household expenses that are not attributable to 
any one individual—an important area, to which I 
will return. The flaw in the reaction of the judges of 
the Court of Session is that they tend to treat all of 
the 75 per cent as expenditure on the other 
spouse. In the example of a deceased who leaves 
only a spouse, they criticise our approach by 
saying that we assume that 25 per cent should go 
to the deceased and 75 per cent to the spouse, 
but we actually suggest that most of that 75 per 
cent would go on general household expenses. 

We accept that the figure of 25 per cent 
expenditure on the deceased’s own expenses is to 
some extent arbitrary, but the law of damages is 
inevitably arbitrary to some extent. For example, 
some perfectly real losses are excluded in a 
damages calculation. A great deal of the child care 
expenditure that can result from the death of one 
of the parents is excluded. Inevitably, one parent 
will find it much more difficult to look after children 
than two parents would, and the surviving parent 
might need to cut back on working or to employ 
professional child minders. By and large, that sort 
of expenditure is excluded from the calculations, 
but real losses are involved. Another example is 
that a loss to the family business through the 
death of one of the partners in that business is not 
compensated for. 

In calculating the expenditure that the deceased 
would have spent on himself or herself—as I have 
tried to emphasise, the calculation is very 
inexact—we cannot be confident that the correct 
figure will be reached in any case, so we thought 
that a degree of arbitrariness seemed a worthwhile 
price for getting rid of the need for an intrusive and 
upsetting investigation of household expenditure. 
There should also be some saving in legal 
expenses from our proposal that the deceased’s 
expenditure on himself or herself should be taken 
as 25 per cent of his or her earnings. 

The second area that we considered was the 
decision in the Brown v Ferguson case, which was 
reported in 1990. In that ruling, it was decided that 
in the normal case, which in practice means nearly 
all cases, the net income of the deceased and his 
spouse or cohabitant or civil partner should be 
added together, a deduction—of 25 per cent or 
whatever—should be made for the deceased’s 
living expenses and the pursuer’s income should 
then be deducted, which then leaves a sum for 
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loss of dependency that can be multiplied by an 
actuarial figure to represent the number of working 
years that the deceased would have had, although 
that is discounted for a number of factors. 

In what might be called an old-fashioned family, 
in which the wife does not work or earns little, the 
Brown v Ferguson ruling produces a perfectly fair 
and reasonable result, but it is now much more 
common to find that both spouses work and—this 
is an important point—that they base their 
household expenditure on their total income. That 
is especially true of general household 
expenditure, of which the house is probably the 
most significant item and is of much greater 
significance than it used to be. One very important 
social change of the past 30 or 40 years has been 
the much greater incidence of home ownership. 

10:30 
Normally, the most important part of household 

expenditure will be on the house, including paying 
off the loan, repairs and maintenance, council tax, 
insurance, essential services such as electricity 
and gas, the television licence and so on. All that 
takes a very large chunk of household 
expenditure. In a case in which, say, a husband 
who is killed leaves a wife and children, it seemed 
to us to be quite unreasonable to expect the family 
to move to a smaller or less expensive house 
following the father’s death. It is quite reasonable 
that they should remain in their current house, but 
their expenditure on that house will probably be 
based on the joint incomes of both spouses. That 
is the point that we want to recognise. I feel that 
the judges’ response fails to take into account the 
full significance of that general household 
expenditure, which for most people will be the 
largest single item of expenditure. 

Other general household expenditure includes a 
car—which most families now have—and savings, 
which really fall into the same category because 
savings are simply money that is set aside for use 
by the household or, in due course the children, in 
the future. The central point is that all such 
expenditure is likely to be based on the joint 
income of the two spouses. It seems to us that the 
law fails to reflect economic reality in a very large 
number of cases. In effect, to maintain the 
household at the existing level the survivor needs 
his or her own income as well as the deceased’s 
income, which is what is represented in the award 
of damages. 

The third area in which we recommend some 
change is the date from which future loss of 
support is calculated. At present, the loss of the 
deceased’s support tends to be calculated from 
the date of death to the date on which he would 
normally, on an actuarial basis, have ceased work 
or died. A deduction is then made for the period 

prior to proof. However, that is not correct 
actuarially. The correct method is to treat the loss 
to the date of proof as past loss and to calculate 
the future losses from the date of proof. That 
method is recognised in the Ogden tables, which 
are the standard actuarial method of calculating 
damages, and is the approach that would 
generally be supported by an actuary. The result 
of our proposed change is that the discount for 
futurity—the discount for uncertainty in the future, 
one might say—will apply only to the future loss, 
not to past loss, where it is not appropriate to 
apply such a discount, given that we know what 
has happened in the past. Our proposal would 
bring the law into line with the preferred approach 
under the Ogden tables. 

The fourth change that we suggest is that the 
relatives who can sue for loss of support should be 
restricted. That would bring the law on loss of 
support into line with the law on who can sue for 
loss of society or—as some might put it—grief and 
companionship. The proposed change would 
involve a reduction in the numbers available. We 
thought that the existing law was too wide in 
modern circumstances. In so far as former 
spouses in particular are concerned, one of the 
policies in recent years has been to bring about a 
clean break on divorce. 

One final point that I want to deal with, regarding 
our central proposal that it should be conclusively 
presumed that the deceased would have spent 25 
per cent of his income on himself, is the 
suggestion that that should be a rebuttable 
presumption rather than a rule of law. In other 
words, it is suggested, evidence could be led to 
suggest that a particular case was different 
because the deceased would have spent more, or 
possibly less, on himself. 

The problem with that is that it would still be 
necessary to perform the upsetting and difficult 
exercise of going through the household 
accounts—the family expenditure—with the 
surviving spouse or another member of the family. 
In one sense, things would be worse than they are 
at present. Currently, the exercise is done at the 
outset of proceedings through sitting down with 
the family’s solicitor. If there is a rebuttable 
presumption, in many cases the exercise would be 
performed at a later stage rather than at that 
stage, under pressure of demands for information 
from the defender—from the insurance company, 
in effect. It seems to me that that would be likely to 
be more upsetting than even the present system. 
In other words, a rebuttable presumption of that 
nature would not be a particularly good solution. 

That is all that I want to say by way of 
introduction. Obviously, we are happy to deal with 
any questions that members may have. I do not 

146



3445  14 SEPTEMBER 2010  3446 
 

 

know whether Laura Dunlop would like to add 
anything to what I have said. 

The Convener: No. We must move to questions 
now. Lord Drummond Young has anticipated to a 
significant extent the issues that the committee 
seeks to pursue with him. Members will no doubt 
bear in mind the comments in his opening 
statement when they pose questions. 

I will open the questioning. The Scottish Law 
Commission has, of course, done a great deal of 
work on the matter in question and certain related 
matters. It has published three reports: “Report on 
Damages for Wrongful Death”, “Report on 
Damages for Psychiatric Injury” and “Report on 
Personal Injury Actions: Limitation and Prescribed 
Claims”. Would you have preferred those three 
reports to have been rolled up and dealt with in 
one comprehensive bill, or are you quite content to 
see the recommendations in “Report on Damages 
for Wrongful Death” implemented in the Damages 
(Scotland) Bill? 

Lord Drummond Young: I am quite content for 
a bill related to “Report on Damages for Wrongful 
Death” to be dealt with separately. We suggested 
that the three reports could be rolled up together, 
but that was really to facilitate the passage of our 
recommendations through Parliament. That is 
what matters. From the user’s point of view, it is 
probably better to have separate bills, as we are 
talking about discrete areas of law. 

The Convener: The fixed 25 per cent rule 
relating to the deceased’s living expenses is 
possibly of limited controversy here. You have 
dealt with a number of points that relate to it, but I 
ask Dave Thompson to pursue the matter. It 
should be borne in mind that some information has 
already been provided. 

Dave Thompson (Highlands and Islands) 
(SNP): I welcome both witnesses to the meeting 
and thank Lord Drummond Young very much for 
his introductory remarks. He has covered a 
number of points relating to the 25 per cent rule. 
Why was that rule not consulted on in the original 
commission discussion paper? 

Lord Drummond Young: Some rather radical 
and fundamental issues were considered in our 
discussion paper, including a possible total 
recasting of the law. It became clear that there 
was general satisfaction with the law as it stands, 
but one issue stood out in our consultation 
exercise as a running sore, if I may put things in 
that way: determining the amount that the 
deceased spent on himself or herself. That is an 
important part of the calculation of loss of support. 
The problem went along with the Brown v 
Ferguson decision. It emerged from our 
consultation that the two seemed to be the main 
running sore in the area. The solution that we put 

forward came up in further discussions with the 
advisory group. I emphasise that Laura Dunlop 
was a member of that group, so she may be able 
to help with what happened. 

Laura Dunlop QC (Scottish Law 
Commission): I certainly recall discussing the 
matter. I now wear a slightly different hat, as I am 
now a part-time commissioner at the Scottish Law 
Commission and am less in practice than I used to 
be. However, my recollection from practice is that 
the issue is difficult. I am in favour both of the 
principle of having a fixed rule rather than a 
presumption and of taking a figure of 25 per cent. 
That seems to me to be sensible. 

Dave Thompson: In his presentation, Lord 
Drummond Young mentioned that it would 
potentially cost around £1,000 to £2,000 for the 
solicitor to sit down and work out the income 
attributable to the deceased. 

Lord Drummond Young: I got the figure from 
the Law Society of Scotland. I have no reason to 
doubt it. 

Dave Thompson: It is very helpful to know 
roughly the costs. The Medical Defence Union and 
the Forum of Insurance Lawyers dispute that there 
is any barrier to resolution of the claim. You 
mentioned the potential financial savings from 
accepting 25 per cent. What time savings can we 
expect if we go for a fixed amount instead of 
discussions, negotiation and so on? 

Lord Drummond Young: If I recall rightly, the 
Law Society suggestion was for about four or five 
hours of solicitor time; family time is on top of that. 
Household accounts have to be looked out and 
thought about. That involves quite a bit of family 
time. 

Dave Thompson: What about the time taken in 
setting up the process? Surely it will take a week 
or two to get everything in place. The delay to the 
process could be more than just the hours that you 
have cited. 

Lord Drummond Young: The solicitor will write 
to the family and perhaps have an initial 
consultation with family members at which he or 
she would say, “We need this information. You will 
have to look it out.” The family will then be given a 
period in which to do that. It will take a bit of work 
on the family’s part. The evidence from the people 
who perform this exercise—the solicitors who act 
for pursuers—is that the business of going through 
the details of expenditure is always upsetting for 
families. After all, they have been quite recently 
bereaved. 

Dave Thompson: We have heard that having a 
fixed 25 per cent would benefit the wealthy and be 
to the detriment of the poorer people. What is your 
comment on that? 
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Lord Drummond Young: A fixed 25 per cent 
would not do that, but getting rid of the Brown v 
Ferguson rule on the way in which a spouse’s 
income is treated would probably have the effect 
of benefiting wealthy people more than poorer 
people. That is simply because the claims of 
wealthy families are greater than those of poorer 
families. There is nothing you can do about that. 
We have explored the matter in the tables and 
calculations at the back of our report. If anything, 
the 25 per cent figure tends to favour poorer 
families. It is typically the case that a poorer family 
spends a greater proportion of its money on basic 
items such as food, clothing and transport to work, 
which are the three main items of the deceased’s 
personal expenditure. As I said, expenditure on 
the house will typically be lower. 

The Convener: We turn to questions on section 
14 of the bill, which is on those who are entitled to 
a remedy being extended beyond the immediate 
family. Lord Drummond Young dealt with the 
subject in primary evidence. Stewart Maxwell will 
lead our questioning. In so doing, he will bear in 
mind that some of our questions have already 
been answered. 

Stewart Maxwell (West of Scotland) (SNP): 
Good morning, Lord Drummond Young. I heard 
what you said on the commission’s 
recommendation to restrict the categories of 
relative who can claim for loss of the victim’s 
financial support. It is clear that the Law Society 
takes a different view from that of the commission 
on the matter. The Law Society’s view is that 
whether or not someone is a relative, if they have 
a connection to the deceased and they can 
demonstrate a loss of financial support, they 
should be entitled to sue for such a loss. Will you 
expand on the commission’s recommendation, 
given the opposing view of the Law Society? 

Lord Drummond Young: Clearly, there have to 
be limitations on the ability to recover damages. 
There are many limitations in the existing law. Our 
feeling is that loss of society and loss of support 
should be brought into line to provide coherence in 
those two parts of the wrongful death claim. That 
is our main argument. This is not central to our 
recommendations. We simply feel that there is a 
case for coherence in this area of the law. The 
number of cases where someone other than the 
immediate family has a claim for support are pretty 
few and far between. 

Stewart Maxwell: I accept that it would be a 
relatively rare event for somebody outside the 
immediate family to have a claim, but one can 
imagine circumstances in which an individual 
supports a nephew, niece, cousin or some other 
member of the wider family. I understand your 
point about coherence of the law and bringing the 
two parts into line but, to my mind, it seems unfair 

and illogical to exclude people who were 
supported by the individual and who can clearly 
demonstrate a financial loss because of the 
wrongful death. The fact that the situation would 
be rare is neither here nor there in the argument—
it is simply unjust to exclude such people. Will you 
expand on that issue a little? 

10:45 
Lord Drummond Young: Our conclusions are 

set out in the report. Paragraph 3.57, which is the 
very last paragraph in the report, states: 

“In these circumstances we have taken the view that title 
to sue for patrimonial loss should be restricted to those 
relatives who currently constitute the deceased’s immediate 
family. In the context of contemporary family structures in 
Scotland, they are the relatives who are most likely to have 
had an affective relationship with the deceased and who 
are most likely to have been in receipt of the victim’s 
support at the time of his death. In short the current group 
of relatives with title to sue for patrimonial loss is too wide 
and has become anachronistic.” 

We thought that 
“the provisions in the 1976 Act are complicated and 
ambiguous.” 

The intention is to bring about a simplification of 
the law, but it is obviously open to the committee 
and the Parliament in due course to take a 
contrary view. 

Stewart Maxwell: That paragraph suggests that 
part of the reason for the suggested change is the 
modern family structure. Is that what you were 
suggesting? 

Lord Drummond Young: In part, that is right. 
That the nuclear family has come to replace the 
extended family is really what it comes down to. 

Stewart Maxwell: That is what I took from what 
you said, but have you thought about families who 
do not match that model in what is a diverse 
Scotland? We have a sort of westernised culture 
with much more nuclear families, but extended 
families are fairly common in other cultures. 

Lord Drummond Young: It is certainly true, for 
example, that families who came originally from 
the Indian subcontinent often have a rather 
different family structure. We did not consider that 
aspect, as far as I can recall. 

Stewart Maxwell: Okay. 

My final question is about the danger of 
including business rather than domestic 
relationships. That was one reason that the 
commission gave for restricting the current class 
of relatives. 

Lord Drummond Young: Yes, that is right. 

Stewart Maxwell: In oral evidence last week, 
the Law Society stated that that is not really a 
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problem and that it can easily be overcome by 
careful drafting. Do you have a comment on that? 

Lord Drummond Young: It should be possible 
to exclude business relationships through proper 
drafting. It is important to do that, because that is a 
totally different sort of claim—it is not a claim for 
the family. Generally, the law has excluded those 
relationships on the basis that there must be a 
limit to liability and damages or the compensation 
culture would run right out of hand. I imagine that, 
with proper drafting, it should be possible to 
exclude them. 

Stewart Maxwell: So you accept the Law 
Society’s point. 

Lord Drummond Young: That point is correct, 
as far as it goes. 

Robert Brown (Glasgow) (LD): I will ask a 
couple of questions about the categories of people 
who can sue. The first is on former spouses and 
the clean-break policy on divorce. I would like 
clarification for the committee’s benefit on the 
circumstances in which the clean-break policy 
would not apply. At present, some former spouses 
would have claims of some sort on a deceased 
former husband’s estate. 

Lord Drummond Young: I think that, under the 
present law, in cases in which the deceased had 
continued to support a former spouse for whatever 
reason—they can do a deal to that effect—the 
former spouse would have a claim, on death. The 
policy of the reforms in family law is that, on 
divorce, there should be a clean break, so sums of 
money are paid over and that is the end of it. 
Continuing obligations of support for former 
spouses are no longer the policy of the law. Our 
suggestion was an attempt to follow that through. 

Robert Brown: Are there not exceptions to that 
in current divorce law? 

Lord Drummond Young: There are cases in 
which a certain amount might be paid under a 
court decree to the surviving spouse but, generally 
speaking, the policy is to discourage that and to 
get everything tied up at the time of divorce. 

Robert Brown: Presumably, any sums due 
under a court decree would continue as some sort 
of debt on the estate, would they? 

Lord Drummond Young: Yes, they would. 

Robert Brown: So one would need to make an 
order on that position. 

Lord Drummond Young: Yes. 

Robert Brown: So it is more the informal 
arrangements that can be the problem. 

Lord Drummond Young: Yes. 

Robert Brown: I have a couple of other issues 
to raise. One relates to the question of other 
people in the family, for example a foster child. We 
now have the concept of permanence orders. I am 
not entirely certain whether foster children—both 
those who are there for a relatively short time and 
those who are there for quite a long time—would 
be regarded as children accepted into a family 
according to some sort of order under the adoption 
and fostering arrangements. Perhaps it has not 
gone as far as that. What are your thoughts on 
that matter? 

Lord Drummond Young: The foster child will 
usually be maintained by the foster parents. If the 
fostering arrangement continues with the surviving 
spouse, say, what is paid to support the foster 
child will be taken into account as part of what she 
gets. In a way, it is like the category of household 
expenditure. I do not like to describe a foster child 
in that way, but it is the same sort of idea, and it 
comes under the common expenditure of the two 
spouses and should be taken into account in the 
damages that are payable. 

Robert Brown: That does not sound a terribly 
adequate definition when it comes to the rights of 
the child, the provisions of the Children (Scotland) 
Act 1995 and so on. Do you feel that 
circumstances of that sort, which can be quite 
varied, are all covered by the situation of the child 
who is accepted into the family? 

Lord Drummond Young: There probably are 
some cases that would not be covered by the 
situation of the child who is accepted into the 
family. However, that is the criterion that has 
generally been used for the obligations of support 
right across the law. That is what we are trying to 
follow through. 

Robert Brown: I was slightly surprised to hear 
that you had not considered the situation of ethnic 
minority groups in Scotland. 

Lord Drummond Young: At a commission 
level, we did not, but I am not sure what the 
advisory group and the team working on the 
project did. 

Robert Brown: There are now a substantial 
number of people in Scotland who will be affected 
by different family arrangements, such as 
mothers-in-law. Should that not have been taken 
into account? 

Lord Drummond Young: I can see that the 
answer is probably yes, with hindsight. However, 
in such situations, the wider family will generally 
be catered for, in practice, through the surviving 
spouse. The members of the family will have 
informal support arrangements among 
themselves. The damages that are recovered by 
the surviving spouse will be there for the family, in 
a sense. 
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I have already suggested that, even in a 
western nuclear family, items such as the house 
and the family car are regarded as common to the 
family. In extended families, the property is 
regarded as common in the same sort of way, at 
an informal level. That is catered for, and the law 
does not particularly need to deal with that. That 
particular problem will not in fact be a problem in 
most cases. I suppose that a problem could arise 
in a situation where there is no surviving spouse or 
children and some more remote relatives might be 
looked after in an extended family structure. That 
is where there could be a problem, but that will be 
a pretty unusual situation, I suspect. 

The Convener: We will now deal with the 
question of the 75 per cent figure that is to be 
used as the basis for settlements, referring also to 
the Brown v Ferguson case. Cathie Craigie will 
deal with this subject. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): If the convener will allow me, I wish first to 
ask a question concerning the last point. Good 
morning, Lord Drummond Young, and thank you 
for your contribution so far. Section 14(1) sets out 
the various relationships and defines “relative”. 
Having listened to some of the evidence that the 
committee has heard so far, and perhaps having 
read some of the written evidence that we have 
received, do you think that there is room for 
improvement in that area of the bill? 

Lord Drummond Young: There is a perfectly 
valid contrary argument. It is your function as 
parliamentarians to decide between the competing 
arguments. I have tried to explain why we have 
proposed what we have, but I accept that there is 
a perfectly valid contrary argument. It is up to the 
committee and, in due course, the Parliament to 
decide between them. 

Cathie Craigie: Are you confident that what is 
before us in the bill will address the issues that 
regularly face the legal profession and lawyers in 
such cases? 

Lord Drummond Young: Problems will 
probably arise in cases where, for example, a 
nephew was looked after by the deceased. That is 
a general point that applies both in a nuclear 
family and in an extended family. Those are the 
hard cases. The question is whether the simplicity 
for which we aimed in the bill is a good idea or 
whether something wider should be allowed. The 
problem is that the provisions that determine 
which relatives can sue under the present system 
are slightly chaotic. There is no difficulty in 
defining the categories of relative in wider terms, 
as long as they are clearly defined. If there is a 
policy decision to that effect, it will be important to 
exclude business losses. We have assumed that 
such a policy decision will be made, because 

making business losses recoverable would be a 
major extension of the law of damages. 

Cathie Craigie: The commission recommended 
that the income of persons making the claim 
should be completely disregarded, although that 
proposal was not part of the consultation on the 
original discussion paper. How did your thinking 
on that important issue develop? 

Lord Drummond Young: There are two central 
issues. The first is the logical point that the income 
of the surviving spouse is the surviving spouse’s 
income. There is no reason why that in itself 
should affect the claim. 

The second and more central point is that a 
great part of a typical family’s expenditure today is 
general household expenditure. I mentioned the 
house as the big one; expenditure in that area has 
really grown in the past 30 or 40 years. 
Expenditure on the car, electricity, gas, the 
television licence and savings falls into the same 
category. 

The Brown v Ferguson formula was unfair to 
couples who had determined their general 
household expenditure on the basis of both 
spouses’ income—cases in which both incomes 
were required to service properly the loan on the 
house that a couple had bought, because of the 
house’s size and location. That is a typical 
situation now. Applying the Brown v Ferguson 
formula hit such couples unfairly. It worked well 
enough in cases where one spouse—usually the 
wife—did not work or worked for pin money, but 
not in cases where both worked. It is now common 
for both spouses to work and to earn substantial 
amounts of money. Sometimes the wife earns 
more, but the husband does a more dangerous job 
and is killed. The Brown v Ferguson formula is 
particularly unfair in such cases. 

The judges have suggested that the formula is 
only a presumption and that there can be 
exceptional cases, but in practice it tends to be 
regarded as a set formula. In a case about four 
years ago, Lord Glennie felt that he would have 
great difficulty in departing from the formula, which 
was producing unfairness in a case that is typical 
to an extent to which most of the others that we 
have discussed are not. 

Cathie Craigie: You do not agree with the 
judges of the Court of Session when they say that 
section 7 would remove the flexibility that exists. 

Lord Drummond Young: I do not think that 
such flexibility is exercised in practice. I am afraid 
that it is not a real argument. 

11:00 
The Convener: I have a question about issues 

that might arise from the use of the multiplier. 
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Some of the critics of section 7 have defended 
using a multiplier from the date of death on the 
ground that it would correctly discount for the 
possibility that the deceased might have died 
anyway other than from their injuries as a result of 
an accident. Consequently, it could be argued that 
the provision is, as it was eloquently put,  
“based ... on a false premise.”  

What is your view on that? 

Lord Drummond Young: As we are carrying 
out an actuarial exercise and using the Ogden 
tables, which have actuarial input, the actuarial 
view is that future loss should be treated as future 
loss and past loss as past loss. Future and past 
are determined as at the date of the proof. For 
example, if someone is injured rather than killed, 
you calculate the past loss separately from the 
future loss. We are saying that that should also be 
done in fatal cases. There is a slight bias that 
comes from discounting for futurity from the date 
of death rather than the date of the proof—
remember that the gap is typically four years or so, 
although it can be more. It is probably fair to say 
that wrongful death cases take longer to process 
through the courts because it is harder to get the 
facts together as the person primarily affected by 
the accident is dead. From an actuarial point of 
view, the normal way to deal with the task in a 
case where the deceased had survived would be 
to calculate past loss and future loss separately, 
discounting for all the risks attendant on future 
loss. 

For historical reasons, we have not done that in 
fatal accident cases but, as a matter of actuarial 
theory, the correct way to do it is to calculate the 
past loss when it is known what has happened 
and then calculate the future loss separately, 
discounting for risks and the like in the future only, 
because those are the only risks that apply. In a 
way, we are saying that you should bring the law 
on wrongful death into line with the ordinary law of 
damages. It also brings it into line with actuarial 
practice, which is an important criterion to go on. 

The Convener: I can see that that is a logical 
argument. Let us now pursue the question of 
exemption for mental illness under section 4. 

Nigel Don (North East Scotland) (SNP): Good 
morning. The witnesses will be well aware that 
section 4(3)(b) says that an award 
“is not to be made in respect of mental disorder caused by 
A’s death.” 

That is clearly a policy decision. May I confirm with 
Lord Drummond Young that such a claim could be 
made under common law or some other statutory 
provision if required, so we are not excluding it as 
a head of damages, merely removing it from the 
bill? 

Lord Drummond Young: That is right. Such a 
claim could be made under common law. The 
commission produced a report on damages for 
psychiatric injury. It is about six years old and has 
not been implemented, but it would do much to 
rationalise the law in this area. We took the view 
that damages for psychiatric loss, if you can call it 
that, are a discrete area that we considered 
separately in a separate report. In some cases, 
the surviving spouse, partner or children might be 
able to recover for psychiatric losses, but that falls 
under distinct criteria so we did not think that it 
was to be properly considered in the “Report on 
Damages for Wrongful Death”, which was 
concerned with the derivative rights of the family 
rather than the rights that the family might have for 
injury caused to them directly. I hope that that is 
clear. 

Nigel Don: It is absolutely clear. “Derivative 
rights” is a felicitous phrase that I think I have 
understood correctly. I do not disagree with your 
argument in principle, but is it defensible in 
practice? Given that we are dealing with the 
trauma caused by the death of a breadwinner—we 
would not be here otherwise—and given that we 
are not talking about an immediate action that will 
happen two months after the event and that, if 
there is a serious mental illness, we will be aware 
of it by the time any serious litigation is brought, is 
it fair to separate out a claim for psychiatric loss 
when it is manifest? Should it not be dealt with at 
the same time? 

Lord Drummond Young: In practice, such 
claims would probably need to be dealt with in the 
same action but as a distinct head of claim. The 
question is not really whether the claim is dealt 
with in the same action but whether it is dealt with 
in the same act. Because the issue is really a 
discrete head of claim, the commission thought 
that such matters are better left to the psychiatric 
injury area rather than to wrongful death. One 
would need to define the type of psychiatric injury 
that is actionable, as not every such injury is 
actionable. We have suggested quite a major 
overhaul of the law in this area, as the existing law 
is chaotic. It is common law that goes back to 
cases that were decided 100 years ago on what 
was described at the time as nervous shock. That 
is a very old-fashioned way of looking at things 
and needs updating. 

Nigel Don: Am I entitled to draw the conclusion 
that the commission is suggesting that, given that 
the law on psychiatric loss is uncertain—I take the 
rebuke that we have not implemented the 
commission’s report on the subject—a 
consolidation bill can consolidate everything that 
we have talked about previously but it cannot 
consolidate the law on that issue because it would 
need a separate bill anyway? As we are not 
pretending to consolidate the issue of psychiatric 
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loss in the bill, we are excluding the issue while 
recognising that the common law still applies to it. 

Lord Drummond Young: Yes, psychiatric loss 
is one of those subjects that, as happens regularly 
in the law, could fall under either one topic or 
another. A decision just needs to be made. In this 
case, we took the view that psychiatric loss should 
be considered separately, as we did in an earlier 
report. We did not think that it was appropriate to 
deal with the issue as an aspect of wrongful death, 
as traditionally it has been a separate head of law. 

The Convener: We now turn to the financial 
aspects and implications of the bill. 

James Kelly (Glasgow Rutherglen) (Lab): 
Good morning, Lord Drummond Young. 
Obviously, the financial memorandum looks at 
costs and savings. The costs include increased 
settlements in relation to damages to spouses and 
relatives. The savings include the potential that 
increased efficiency of the process will reduce 
legal costs. Did the commission consider the 
potential financial implications? If so, has the 
financial memorandum to the bill got those 
aspects correct? 

Lord Drummond Young: The report went 
through before we were obliged to provide an 
impact analysis. We are now obliged to provide 
such analyses, which can be an inexact science, I 
am afraid, but we use Government economists for 
that reason. [Laughter.] I have no reason to 
dispute the financial analysis. 

The Convener: Are you saying that part of your 
evidence comes with no caveats? 

Lord Drummond Young: I should say that I am 
not an economist, but there is an important point 
to bear in mind when looking at costs. They can 
be considered at two levels. First, there is the 
relatively modest saving in legal expenses during 
an action—something like £1,000 or £2,000. 
Secondly, there would be an increased cost on 
insurance companies and, through them, on 
employers’ or motorists’ insurance premiums.  

However, at that latter stage, we are not 
creating a cost that did not already exist but 
allocating costs that already exist. The death 
causes a loss, but the question is whether that 
loss falls on the deceased’s family or on the 
insurers and, through them, employers and, 
ultimately, the people who buy their products. It is 
a question of who bears the loss. We are not 
creating a new loss, but merely reallocating an 
existing one. It is important to bear that in mind 
when considering the law on damages. 

James Kelly: It has been stated that some of 
the greatest beneficiaries in cash terms from the 
bill’s introduction would be relatives of higher-

earning victims. Does the commission have any 
view on whether that is justifiable in policy terms? 

Lord Drummond Young: In policy terms, the 
fact that the families of higher earners receive a 
higher level of damages is just a necessary 
consequence of the fact that damages are 
compensatory. We could use a tariff system, but 
that is not how we do it and it is not how we have 
ever done it in this area. The damages 
compensate people for their loss. Inevitably, the 
family of a higher earner will suffer a greater loss 
than the family of a lower earner. 

The changes that we suggest will probably have 
the biggest impact on families in which both 
partners work, which will include relatively poorer 
families as well as the wealthier ones. It is 
probably fair to say that fatal accidents in the 
workplace tend to occur among people who are 
not among the higher earners, just because of the 
nature of the work that they do. 

Robert Brown: I have a question that is slightly 
off to one side. Section 13 amends the 
Administration of Justice Act 1982 with regard to 
services. We have received evidence from Tom 
Marshall, solicitor advocate, who has suggested 
that, despite what the Law Commission suggests, 
section 9 of the 1982 act does allow a claim for the 
lost period, which is the period between the 
victim’s date of death and the day on which the 
victim would have died had the injury not taken 
place. He suggests that section 9 of the 1982 act 
allows such a claim by passing the claim from the 
victim to relatives. Can you comment on that? I 
have perhaps not phrased that as well as I might. 

Lord Drummond Young: I am not sure that I 
can comment. We have set our views on what we 
think that the law does, which we reached after 
due consideration, and Mr Marshall has clearly 
formed a different view. I am not sure that I can 
usefully comment on the distinction; it is a 
question of what you make of the existing 
legislation which, almost everyone agrees, is 
chaotic. 

Robert Brown: Surely it does no harm to clarify 
it. 

Lord Drummond Young: Yes. 

The Convener: That is the end of the 
committee’s questioning on this section. I ask Bill 
Butler whether he has any issues to raise with the 
panel. 

Bill Butler (Glasgow Anniesland) (Lab): I am 
content, convener. 

The Convener: Does Ms Dunlop have anything 
to add? 
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Laura Dunlop: No, thank you. I do not think that 
I can add to what has been said by Lord 
Drummond Young. 

The Convener: Lord Drummond Young, the 
committee is obliged to you and Ms Dunlop for 
your evidence. We note what you have said about 
your willingness to give evidence on these 
occasions, which is highly appreciated. You and 
Lord Tyre raised with me some time ago—and you 
managed to introduce it into your evidence 
today—the fact that a number of Law Commission 
reports have not been acted on. The volume of 
work that has come the committee’s way during 
the current Parliament has been significant, and it 
is a matter of regret that we have not been able to 
examine some of those excellent pieces of work in 
more detail. I am sure that the Scottish 
Government is cognisant of what is in them and 
that some action will be taken when time and 
circumstances allow. Thank you very much for 
your attendance this morning. 

Lord Drummond Young: Thank you for 
listening to what we had to say. I am conscious 
that this is an exceptionally busy committee but I 
hope that, in the future, some of our other reports 
will be acted on. I mentioned the report on 
psychiatric injury, and that might be a good one to 
start with. 

The Convener: Thank you. There will be a brief 
suspension. 

11:13 
Meeting suspended. 

11:17 
On resuming— 

The Convener: We move to the second witness 
panel, which comprises Robert Milligan QC—in 
splendid isolation—who represents the Faculty of 
Advocates. We are obliged to him for his 
attendance this morning. I intend to move straight 
to questioning, which I will open. 

In its response to Mr Butler’s consultation, the 
Faculty of Advocates supported a 25 per cent 
fixed figure. You have now varied your approach 
slightly and support the 25 per cent figure as a 
rebuttable presumption. What has caused that 
change of mind? 

Robert Milligan QC (Faculty of Advocates): 
The recognition that there will be the exceptional 
case in which it might produce a result that does 
not look quite right. I suppose, like all lawyers, we 
like to have a certain amount of wriggle room to 
deal with such situations. 

The test for a rebuttable presumption would be 
one of exceptional circumstances rather than just 

special cause, so we do not expect it to be used 
regularly. I listened with interest to Lord 
Drummond Young’s policy arguments against that, 
and the arguments are finely balanced, but there 
is a difficulty in trying to have certainty while also 
having the ability to recognise a difficult case when 
it arises. 

The Convener: Your view contradicts that of 
the Law Society of Scotland, which told the 
committee in its oral evidence last week that 
having the figure as a rebuttable presumption 
loses the simplicity of what is proposed and, given 
the increased distress and time elements involved, 
leaves the whole system open to litigation. 

Robert Milligan: I read Mr Garrett’s evidence 
on that with interest. I would always be slow to 
disagree with him as he is an extremely able and 
experienced practitioner in the area. That is why 
our view is that, if there was a rebuttable 
presumption, it would apply only in exceptional 
circumstances. 

The Convener: I hear what you say but, while 
one does not wish to be overly prescriptive on the 
matter, it seems to me that we either have it or we 
do not. If we have the escape hatch or wriggle 
room, as you define it—the rebuttable 
presumption—there is bound to be an element of 
litigation that in other circumstances could be 
avoided. 

Robert Milligan: I cannot disagree with that. 

Nigel Don: Convener, can I come in on this? I 
have no concept that we have ever done this in 
law, but if we said that the 25 per cent is a 
rebuttable presumption, could we phrase it in such 
a way that it applied unless there was clear 
evidence that it was at least 5 per cent out—in 
other words, that it should be 20 per cent or less, 
or 30 per cent or more? Is that a credible and 
tenable way of writing law? I recognise, as I am 
sure we all do, that there might be the odd case in 
which it would be very wrong, perhaps for reasons 
that we cannot conceive of at present. If there 
were some numerical boundaries against which 
there had to be some evidence, would that make 
sense? 

Robert Milligan: I do not see why that would 
not be possible. Lord Drummond Young 
mentioned a decision of Lord Glennie’s. I think that 
he was talking about the case of Weir v 
Robertson. I have a copy of that, which I will be 
happy to pass on if it is of interest. He adverted to 
the situation in England, where it seems that the 
rule is 25 per cent if there are no dependants and 
a third if there are dependants, so it is clear that 
parameters could be applied. 

Dave Thompson: Good morning, Mr Milligan. 
In his evidence, Lord Drummond Young said that 
he thought that having a rebuttable presumption 
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would make things worse, in the sense that the 
individual’s own solicitor would not sit down with 
them early on to determine the sum. That would 
be done later on, and it would be much more 
controversial. Do you agree? 

Robert Milligan: I listened to his evidence with 
interest and I see the strength of that argument. I 
can only return to the hope that it would be used 
only in exceptional circumstances where there 
would clearly be an injustice if the 25 per cent rule 
was applied. 

Dave Thompson: You cannot be sure that it 
would be used only in exceptional cases, of 
course. In practice, it might be much— 

Robert Milligan: The wording would need to 
state specifically that the rule is to be applied 
unless exceptional circumstances apply and 
applying it would give rise to a clear injustice. I do 
not want to attempt to draft the wording on the 
hoof, but I do not see that it would be impossible 
to make it clear that the legislative intent was that 
the 25 per cent rule was to be diverted from only in 
very unusual circumstances. 

Dave Thompson: Of course, it might well be 
better to leave things as they are. 

Robert Milligan: That is entirely a matter for 
you, of course. 

Robert Brown: I want to explore that a bit 
further. Would the solicitor who was preparing the 
case not have to explore the issue anyway, 
whether it was exceptional or not, in the pursuit of 
proper professional practice? Would they not have 
to go through all the business of getting the 
receipts and finding out a bit more if they were not 
to be subject to some criticism in the first place? 

Robert Milligan: We would have to look at the 
matter in context. Certainly, if we were talking 
about a litigated claim, the defenders would have 
had to raise it, somehow, in their pleadings. There 
would have had to be a reason for them to say, 
“Hold on. This is not a standard situation.” For 
example, the claim could involve a particularly 
high earner. 

Robert Brown: It could happen either way, 
presumably. If it is a rebuttable presumption, it 
could be rebuttable by the pursuer or the 
defender. 

Robert Milligan: Indeed, yes. 

Robert Brown: My question is, if we had a 
rebuttable presumption, would that not mean in 
practice that the solicitor had to explore all of this 
in his preparation for the case if he was not to be 
subject to some criticism? 

Robert Milligan: Yes. I suppose that, in that 
sense, at least some preliminary inquiry would be 

needed to see whether there was a particular 
reason why the case was exceptional. 

The Convener: Changing the theme slightly, we 
will move on to deal with those with the right to 
seek a remedy. 

Stewart Maxwell: This morning, we heard Lord 
Drummond Young accepting that careful drafting 
could deal with the possible danger of including 
people who could claim for business loss, as 
opposed to domestic loss, which is different from 
the Scottish Law Commission’s original view. 
What is the view of the Faculty of Advocates? 

Robert Milligan: We do not agree with the Law 
Commission on this matter. It seems to us that if, 
as a matter of fact, someone outwith the range of 
relatives that is defined in the act is receiving 
support, that should be recognised. It should be 
understood that we are dealing with the 
apportionment of an overall award; the fact that 
someone else is entitled to a share of that should 
not affect the overall award. It is fair to say that the 
situation does not arise regularly, but it seems 
unfair to exclude it simply in the interests of 
simplifying the law.  

Stewart Maxwell: What is your position on the 
specific issue of business relationships? Do you 
agree with the Law Commission’s original view or 
the view that I think was expressed this morning? 

Robert Milligan: We agree that the business 
side of things should be excluded, but I do not see 
that that could not be dealt with by careful drafting. 

Stewart Maxwell: Is the bill drafted carefully 
enough in that regard at the moment, or does it 
require further work? 

Robert Milligan: I am not sure that I would be 
comfortable about giving an immediate answer to 
that.  

Stewart Maxwell: Perhaps you could come 
back to us on that. 

The Convener: It would be helpful to have a 
note on that subject. 

Robert Milligan: Okay. 

Robert Brown: I want to pursue the question of 
the restriction on the class of relatives. You heard 
Lord Drummond Young talking about former 
spouses and civil partners, the clean-break policy 
and a more restricted definition of relatives in 
section 14. I would be grateful if you could give us 
a feel for the sort of situations that might not be 
terribly satisfactorily covered by eliminating former 
spouses and civil partners from the category of 
relatives who are able to sue. 

Robert Milligan: It would not be unique for a 
situation to obtain in which some support was still 
provided, notwithstanding the overall policy of 
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family law these days. Further, other family 
members might be receiving support—perhaps 
short-term support as they go through university or 
support for one specific event. As I said, if such 
support exists, we do not see the justification for 
excluding it. 

Robert Brown: There might be, for example, a 
nephew or a niece who was being supported 
through university by a relatively wealthy uncle.  

Robert Milligan: With no children of his own. 

Robert Brown: Yes. What about the definition 
of children who are accepted into the family? I 
have posited the idea of certain foster children or 
other children in a slightly more anomalous 
situation. Could issues arise around such 
arrangements? 

Robert Milligan: Yes. Another question is 
whether the definition of a child is restricted to a 
person who is under 16, or whether someone over 
that age could be viewed as a child. The definition 
is not entirely clear to me.  

Robert Brown: The Law Society has also 
suggested that the current class of people who 
can make a claim should be expanded to include 
anyone, whether a relative or not, who has 
received financial support. Does the Faculty of 
Advocates support that, or is there a danger that 
bad law could be created? 

Robert Milligan: That becomes much more 
difficult, simply as a question of proof, to be 
honest. At least with a relative, there is a clearly 
defined boundary. Once you can have people 
coming up and saying, “He was my friend and he 
always bought a round on a Friday night,” where 
do you draw the line? 

Robert Brown: Do you see any downside to 
continuing with the wider, unrestricted definition of 
relatives in the current law? 

11:30 
Robert Milligan: In my experience—and the 

experience of others at the bar to whom I have 
spoken—it is simply not an area that has caused 
any difficulty. 

Robert Brown: Thanks very much. 

The Convener: We will now go on to questions 
on the application of the 75 per cent figure. 

Cathie Craigie: Good morning, Mr Milligan. In 
relation to relatives’ claims, section 7 provides that 
the courts are required to assume that 75 per cent 
of a victim’s income was used to support the 
relatives. In giving evidence to the committee last 
week, Graeme Garrett of the Law Society of 
Scotland told us: 

“The 75 per cent rule is a necessary corollary of taking a 
25 per cent reduction so, if we accept one, we have to 
accept the other, otherwise we would be left with a gap.”—
[Official Report, Justice Committee, 7 September 2010; c 
3425.] 

Do you accept that? 

Robert Milligan: Yes. 

Cathie Craigie: That was a good, clear answer. 
Thank you very much. 

In the Faculty of Advocate’s response to Mr 
Butler’s consultation, you supported the 75 per 
cent figure as a fixed rule. Now you support it as a 
rebuttable presumption that is capable of being set 
aside. Will you explain to the committee what 
motivated that change of view? 

Robert Milligan: I suppose that it is the usual 
story: if you ask groups of advocates the same 
question, they will give you slightly different 
answers. It is simply the case that a slightly 
differently composed committee dealt with the 
question second time round. 

Cathie Craigie: We have had experience of that 
as well. Do you want to add anything to that or to 
explain what the thinking might have been in the 
differently composed committee? 

Robert Milligan: I was not involved in the two 
earlier committees, so I cannot speak for what was 
decided then. I think that there have been three 
responses from the faculty in total, going back to 
2007. The question is recognised as being a 
difficult one. There is a balance to be struck. Some 
members of the bar will support a harder line and 
some will support the status quo. I do not think 
that I can really go beyond that. 

Cathie Craigie: Can you not say anything more 
about the view that the 75 per cent figure should 
be a rebuttable presumption that could be set 
aside in exceptional circumstances? Can you give 
the committee any examples of what those 
exceptional circumstances might be? 

Robert Milligan: If the deceased had a very 
expensive hobby, such as flying their own plane, 
that could have accounted for a substantial 
proportion of their money—depending on their 
overall income. That could be an exceptional 
circumstance in which someone spent a lot of 
money on themselves rather than contributing to 
the household pot, as it were. 

Cathie Craigie: In the response to Bill Butler’s 
consultation, the faculty supported disregarding 
the income of the spouse or relative making the 
claim. Now, you favour disregarding only 25 per 
cent of the income, with that figure again being a 
rebuttable presumption in exceptional 
circumstances. Will you expand a bit on that? Why 
did you pick the 25 per cent figure? 

155



3463  14 SEPTEMBER 2010  3464 
 

 

Robert Milligan: It seems logical if you are 
considering the household pot and excluding the 
individual’s income. You are saying that 25 per 
cent would have been spent on themselves, and it 
seems logical to apply that to either spouse, 
regardless of which spouse is killed. If we 
disregard a spouse’s whole income, we are 
perhaps overcompensating. 

Cathie Craigie: Does the faculty support having 
a figure at all, whether it be 25 per cent, 50 per 
cent or 75 per cent, or would you rather have no 
figure? 

Robert Milligan: Logically, it should be the 
same figure as applies to the deceased. 

Cathie Craigie: With great respect, your 
arguments for changing the bill do not seem very 
strong—you are not convincing me in any way. Do 
you have any further comments on the issue? 

Robert Milligan: I simply say that the proposal 
could to a large extent efface what already 
happens. Whether that is an argument for or 
against change is a matter for the committee. 

Cathie Craigie: You talk about what already 
happens. In your responses, are you highlighting 
cases that have come up in the past? Are your 
arguments based on experience? 

Robert Milligan: Yes. Fortunately, fatal claims 
are a relatively small part of personal injury 
practice—they are the exception rather than the 
rule. However, there have been cases in which a 
higher percentage was discounted. Mr Garrett said 
that 25 to 30 per cent was normal, but there have 
been discounts of up to 40 per cent. 

Cathie Craigie: That would be the exception. 

Robert Milligan: Yes, and I think that that is 
probably in older cases. 

The Convener: We proceed to the application 
of multipliers. In the faculty’s response to the 
Scottish Government consultation, it supported the 
reform of the use of multipliers under section 7. 
However, the faculty did not give any reasoning 
behind that. Will you give us that now? 

Robert Milligan: Do you mean in relation to the 
date of the multiplier being from date of proof or 
date of death? 

The Convener: Well, you can deal with that, 
too, but you did not actually say why you support 
the proposed change. 

Robert Milligan: The strength of the measure is 
the actuarial one that Lord Drummond Young 
explained—the purpose is to allow people to 
benefit from the early payment of a lump sum. If 
the sum is not paid early, much of the benefit is 
lost. In 2001, there was a case called Sargent v 
Secretary of State for Scotland in which it had 

taken so long for the case to come to proof that 
the multiplier had actually run out by the date of 
proof. There was an 11-year gap and the multiplier 
was less than that. Lord Clarke raised the point 
that that was an inequitable result, but he felt 
bound by authority to follow it, and the matter was 
taken no further. Fortunately, there has been a 
change in procedure since and it is now very 
unusual for cases to take that long to come to 
proof, so that is less of a practical problem than it 
might have been in the past. However, it is 
conceivable that there could be a long delay 
between the death and the proof, in which case 
there can be a clear injustice. 

The Convener: There is the old saying that 
hard cases make bad law. An 11-year delay must 
surely have been absolutely exceptional. 

Robert Milligan: I am pleased to say that that is 
certainly the case now. 

Nigel Don: I return to the subject that I raised 
with Lord Drummond Young. I think that you heard 
that discussion. I derive from what he said that the 
issues of significant mental illness need to be 
consolidated in another bill. That seems to be the 
principal justification for specifically excluding 
those issues from the codification in the bill. 
However, I am conscious that that is not 
consistent with the faculty’s response. Will you 
take it from there for me? 

Robert Milligan: I suspect that Lord Drummond 
Young is considering the issue in the context of 
having a reformed law of psychiatric injury, 
whereas we are considering it as the law currently 
stands. Currently, in the majority of cases, there 
would not be a separate claim for psychiatric 
injury. Such a claim would arise only when a 
surviving relative witnessed the accident, which, 
fortunately, is relatively uncommon. 

Last week, Mr Garrett suggested that, under the 
law as it currently stands, such a person would not 
be entitled to the extra claim. The faculty’s position 
is that they would. That difference arises because 
of a conflict of outer house authority: two different 
cases apply.  

In our submission, we refer in some detail to the 
case of Gillies v Lynch, which involves a mother 
who suffered a very severe abnormal grief 
reaction to the death of her adult child. The case 
was allowed to go before a jury, as a result of 
which a very large award was made. Another, 
conflicting decision suggests that compensation 
should not have been allowed for that abnormal 
grief reaction. The faculty view is that if damages 
in this area are going to be dealt with on a 
subjective basis—in other words, if we do not have 
a tariff but say that people should be compensated 
for the loss that they have suffered—an arbitrary 
cap should not be applied if, as a matter of a fact, 
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someone has suffered a very severe grief 
reaction. As Lord Drummond Young indicated, the 
law on psychiatric injury as it stands imposes 
arbitrary caps all over the place. That is why the 
difference of opinion arises. 

Nigel Don: That answer has raised a point of 
which I was unaware. I had not realised that caps 
apply under other processes. Are you suggesting 
that the opportunity has been missed in the bill to 
remove the caps?  

Robert Milligan: If you are looking at the law as 
it currently stands, our view is that there should be 
no arbitrary cap. If the law on psychiatric injury 
applied more generally and was amended to allow 
separate claims to be made, the problem would 
not arise. The problem at the moment is that, nine 
times out of 10, no separate claim is made for 
psychiatric injury. 

Nigel Don: Right. 

Robert Milligan: If a relative of yours died and 
that caused you psychiatric injury, it does not 
automatically follow that you have a claim. 

Nigel Don: So, if we leave section 4(3)(b) as it 
stands, we will have missed an opportunity to 
rectify the law. 

Robert Milligan: In the faculty’s view, the 
answer is yes. That view is a consistent feature of 
the responses thus far. 

Nigel Don: We will need to explore the matter 
further at a later stage. The questioning has taken 
me down a new avenue. 

The Convener: Yes. There is a difficulty, which 
we will have to resolve at some stage.  

Cathie Craigie: The Scottish Law Commission 
view is that a bill is required solely for that area. 
Can something be done in the bill that is before us 
or is the commission right in saying that such a 
large piece of work needs to be done in its own 
right and not tagged on to another bill? 

Robert Milligan: As I said, the difficulty for 
practitioners at the moment is that two conflicting 
cases apply. It is difficult to advise a client which is 
the correct law. I am trying to remember the 
section that specifically excludes— 

Nigel Don: Section 4(3)(b). 

Robert Milligan: Yes. Whether that becomes a 
positive rather than a negative is really a policy 
decision. 

Nigel Don: I am not sure that we will resolve the 
matter today, but I want to ensure that I have got 
to the nub of the matter. By sticking with the law 
as drafted, surely we are forcing clients into a 
common-law action with a separate head of 
damage. You say that you are not in a position to 

advise clients professionally, other than arbitrarily, 
which outer house case stands up. Removing the 
provision in section 4(3)(b) would allow such a 
claim to be made in default under this statute. 
Have I got that right? 

Robert Milligan: If the bill remains silent on that 
point, the same difficulty will apply as applies at 
the moment. The bill at least makes it clear that 
the arbitrary cap will apply. However, our position 
is that there should not be an arbitrary cap, and 
that it would be better if section 4(3)(b) said that 
the award did cover any mental disorder. 

11:45 
Nigel Don: So with that short phrase, we as a 

Parliament would be deciding which of those outer 
house cases we prefer. 

Robert Milligan: Yes. 

Nigel Don: As I am sure you will recognise, we 
as a Parliament might be slightly staggered to be 
doing that with a single phrase, without any further 
consultation. We are unlikely to want to do that—
we would not be wise to do that. 

Robert Milligan: That is what you are doing at 
the moment, as things stand. You are indeed 
making that decision. 

Nigel Don: This goes back to my point, 
convener—this is an issue that we need to pursue 
at slightly greater length. 

The Convener: There appears to be a lacuna 
that will have to be filled at some stage. 

Robert Milligan: When looking at some of the 
previous evidence, I was surprised that the matter 
had not been addressed more directly. It is an 
important point. 

The Convener: You are doing us a note on 
another matter, so could you give us the case 
references for the two contrary judgments? 

Robert Milligan: Yes. One is Gillies v Lynch, 
which is referred to, with a citation, in the Faculty 
of Advocates’ response dated 19 October 2009. 
The matter is dealt with in some detail, at 
paragraph 5. The conflicting authority is a case 
called Ross v Pryde. That is a decision of 
Temporary Judge Macdonald, now Lord Uist. That 
was around 2004, but I am afraid that I do not 
have the precise reference to hand. 

The Convener: That is fine, Mr Milligan—we 
will get the information at a later stage. Clearly, 
there is a difficulty that will have to be reconciled. 
In the meantime we will explore the financial 
implications, with James Kelly. 

James Kelly: I will raise the point that I made at 
the previous evidence session. The financial 
memorandum deals with costs relating to 

157



3467  14 SEPTEMBER 2010  3468 
 

 

settlements for damages that will be paid to 
spouses, relatives and others. There are also 
savings to be derived from a potentially more 
efficient process, possibly with reduced legal fees. 
What is your view on the financial memorandum 
and its implications? 

Robert Milligan: You should appreciate that 
advocates are spectacularly ill-advised on matters 
of that sort, and even less well positioned than 
Lord Drummond Young is to comment on that 
aspect of the matter. I imagine that the finances of 
the proposed measures are broadly neutral. I 
would be surprised if there were major cost 
implications one way or the other from the 
reforms, especially given that—as I have already 
indicated—they largely consolidate the position as 
it already obtains, rather than radically changing it. 

The Convener: Before we move on, we note 
that Bill Butler, who is the member in charge of the 
bill, is also a member of the committee. I stated at 
the start that, although he is here with us today, he 
is basically ex parte for these proceedings. Mr 
Butler, do you have any questions for Mr Milligan? 

Bill Butler: No, but I wish to thank Mr Milligan 
for the interesting points that he has raised in the 
course of giving evidence. That is all that I will say 
for the moment. 

The Convener: Mr Milligan, I, in turn, thank you 
for your attendance this morning, and for the 
candour which you showed in some of your 
answers. You have possibly left us with a difficulty, 
but that is a matter for us to resolve. Your 
evidence this morning has been exceptionally 
useful, and we are grateful to you for coming. 

11:49 
Meeting continued in private until 12:20. 
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Damages (Scotland) Bill: Stage 1 

10:05 
The Convener: Our principal business today is 

item 3, our third evidence session on the 
Damages (Scotland) Bill, which was introduced by 
Bill Butler MSP. In his capacity as a member of the 
Justice Committee, Mr Butler cannot participate in 
the committee‟s consideration of the bill, but he 
can still participate in public items relating to the 
bill, including asking questions of witnesses. 

I welcome today‟s panel, which comprises 
Ronnie Conway, Scottish co-ordinator, Association 
of Personal Injury Lawyers; Frank Maguire, senior 
partner, Thompsons Solicitors, who I understand 
has recently been named solicitor of the year 
2010; Cameron McNaught, Scottish 
representative, Forum of Insurance Lawyers; and 
Gordon Keyden, litigation partner, Simpson & 
Marwick Solicitors, which I understand has been 
named litigation firm of the year 2010. The panel is 
therefore a distinguished one indeed. 

We move straight to questioning, which I invite 
Dave Thompson to open. 

Dave Thompson (Highlands and Islands) 
(SNP): After that introduction, I am feeling a bit 
daunted. 

Good morning, gentlemen. We have already 
had some evidence on the 25 per cent figure for 
victims‟ living expenses. Does the panel think that 
fixing a figure of 25 per cent represents a 
significant departure from the fundamental 
principle that an individual should be compensated 
only for the loss that is actually suffered, no more 
and no less, or that it is preferable to the need to 
do an analysis in every case, which does not 
necessarily produce accurate results anyway? 

Ronnie Conway (Association of Personal 
Injury Lawyers): Good morning, ladies and 
gentlemen. 

Any calculation of future damages involves an 
element of what might be described as educated 
speculation. It has been judicially observed that 
whatever the courts do, they will get it wrong 
because, as far as the calculation of future loss is 
concerned, they will either overcompensate or 
undercompensate. 

The first point to address is whether the 25 per 
cent deduction, per se, is an appropriate model for 
the current family architecture, so to speak. I have 
considered that for the purposes of giving 
evidence. What we have at the moment is the so-
called Brown v Ferguson rule, which comes from a 
Scottish case in 1990, which imported wholesale 
what the Court of Appeal said in England in the 
Harris v Empress Motors Ltd case, which related 
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to deaths in the 1970s. Therefore, the model that 
we have relates to 1970s society, which I 
remember well. I suggest that that model involved 
the single, Friday-night pay packet, which was in 
cash and which, in general, was handed over, 
opened or unopened, to the spouse, as the 
household manager. That does not at all fit with 
the current model, in which two wage earners are 
involved. 

There seems to be an idea that that model was 
fine for those days. It probably was fine for those 
days, as long as the deceased was the major 
wage earner, which usually was the case. 
However, the report by the Scottish Law 
Commission gives examples of how the value of 
damages decreases the higher the surviving 
spouse‟s income is, and that is simply daft. 

I thought about the issue. Even in the 1970s, 
one model might involve a wage-earning husband 
on, say, £20,000 per annum with a wife who 
earned, say, £5,000 per annum in a part-time job. I 
know that model well because it was the one that I 
grew up in. Let us imagine that the lower earner—
the wife—dies. If you add the wages of £20,000 
and £5,000 together, you get £25,000. If you then 
take away the standard Brown v Ferguson 
deduction, you are left with £18,500. You then 
have to subtract the principal wage earner‟s 
£20,000, giving a dependency of nil, which is 
effectively saying that the wife wage earner has 
contributed nothing to the family finances. I can 
imagine what my mother would have said to that 
suggestion. Given the nature of workplace 
fatalities, we know that that did not arise in 
practice—it is not an anomaly that the law has had 
to face up to. The law now has to face up to it.  

Secondly, should this discussion simply be 
about a rebuttable presumption, in the sense of 
that being the general model? There seems to be 
a consensus that 25 per cent is about right. 
However, if there is a rebuttable presumption, the 
gentlemen on my left, Mr McNaught and Mr 
Keyden, and those who instruct them will try to 
rebut it. You may have what appears to be a norm, 
but in every case, lawyers for claimants will have 
to carry out investigations, for example into the 
household finances and the amount that the 
husband or deceased person spent on 
themselves. There is no getting away from that.  

There is great virtue in certainty. The responses 
from FOIL and Simpson & Marwick say, “There‟s 
no real problem because all these cases have 
settled anyway.” It is true that most of the cases 
have settled, but the question is whether they 
have settled on a fair and equitable basis. I 
suggest, from my experience and that of the APIL 
members I represent, that the answer is no.  

Until the decision in Guilbert, which I think the 
committee has been made privy to, the Brown v 

Ferguson line at least provided some indication of 
which way the courts would go. Cases settle in 
what lawyers call “the shadow of the law”, 
meaning that 99 per cent of cases never have an 
official adjudication, but lawyers in those cases 
decide what should happen on the basis of what 
they predict the outcome will be. My colleagues on 
my left, Mr Maguire and I need some matrix or 
framework with which to work. The case of 
Guilbert has thrown the law into complete chaos. 
Whatever the position was before about what 
people had to do, it is now crystal clear that 
claimants‟ lawyers in every case will have to carry 
out financial investigations at precisely the wrong 
time.  

Frank Maguire (Thompsons Solicitors): By 
far the greatest number of fatal cases in Scotland 
are mesothelioma cases. We have the added 
element that they are by far also loss of life 
expectancy cases. I have read with interest all that 
is said about how the parties in those cases come 
to an agreement that everyone is happy with. It is 
as if people were in equal positions whereby they 
said to each other, “Are you happy? I‟m happy. 
We‟ll all go home, and that‟s the settlement.” That 
is not how things occur in reality. There is hidden 
undercompensation.  

Let me explain. What you have in such cases is 
a defender insurer—a big organisation—and 
someone who is told that they have mesothelioma. 
That mesothelioma client‟s strength is sapping day 
by day, and they have other difficulties in their 
lives. The last thing they want is to have to go 
through with a court action. 

10:15 
If the defender says to me that there should be 

a 50 per cent deduction for living expenses and I 
say that the deduction should be only 25 per cent, 
how do I vindicate the position? I tell the pursuer 
that the defender is saying 50 per cent, or that I 
have got them to go up to 60 per cent, for 
instance, but that, to get the figure to 75 per cent 
of earnings, they will have to go to court. The 
person will say that they do not want to do that—
that they cannot do it or are not willing to do it. 
Therefore, they settle at a figure of 60 per cent of 
earnings, losing 15 per cent—or whatever 
percentage was involved, depending on the 
stance that was adopted. 

In a fatal case the focus shifts away from the 
person dying of mesothelioma towards the widow 
wondering whether she really wants to go to court 
to vindicate her position. I am seeing an 
undersettling of cases, because of the very 
dynamics of the litigation. The bill would give some 
certainty with respect to the prejudice to the 
pursuer in that dynamic of litigation. It would also 
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give certainty to the defender and the insurers. 
There would be no arguments about lesser sums. 

That is the first point, which I think has to be 
made—it has been missed in all the submissions 
so far. That is understandable, however, as the 
submissions have been based mainly on accident 
cases. 

The second issue is whether a 25 per cent 
deduction for living expenses is an appropriate 
figure. The question was canvassed before the 
Scottish Law Commission. Defenders, insurers 
and pursuers were all asked about it, and they all 
thought that 25 per cent was fine. I think that it is 
an appropriate figure for living expenses. 

The inclusion of a rebuttable presumption would 
simply move the goalposts. It gets away from the 
idea of arguments about the percentage and takes 
us on to defenders saying “Well, there is a 
rebuttable presumption”—and that is before we 
get on to the criteria that you want to put into the 
bill for that to happen. That leads to a whole lot of 
other arguments but then brings us back to the 
original position, in the cases of my clients, and a 
dynamic of negotiation that is against their 
interest. If the defenders say, “There is a 
rebuttable presumption”, the situation will be 
geared towards the client accepting a lower figure. 

For those reasons, I think that there should be 
certainty. As the Law Commission said—and as I 
have perhaps illustrated more poignantly—the bill 
avoids delay. Cases will settle more rapidly under 
the proposed provisions. 

I draw attention to the comments of the Forum 
of Scottish Claims Managers, which tends to 
agree with me regarding intrusion in someone‟s 
life at a time when they are least able to deal with 
it. The FSCM recognised, along with us, the 
intrusions that can be made into people‟s lives. It 
agrees that, if there is no rebuttable presumption, 
there should be a 25 per cent reduction, which is 
different from the position of the Forum of 
Insurance Lawyers.  

The FSCM says: 
“if a „rebuttable presumption‟ were to be introduced, 

there must be full and detailed disclosure of all financial 
records, evidence of lifestyle and true and accurate 
documentation to support levels of expenditure. 

“The documentation should seek to clearly demonstrate 
how much income was spent on the deceased themselves 
and how much was spent on the dependents or for the 
benefit of the dependents. 

“Additionally, precognitions or formal witness statements 
should form part of the disclosure to enable transparency in 
interpreting the financial documentation”. 

That is what the Law Commission proposals try to 
avoid. 

Cameron McNaught (Forum of Insurance 
Lawyers): Thank you, convener, for the 
opportunity to come and speak to the committee 
this morning.  

The question was whether a fixed 25 per cent 
deduction would represent a departure from the 
idea of compensation trying, albeit imperfectly, to 
put claimants in the financial position in which they 
might have been but for the wrongdoer‟s actions. 
As we say in the FOIL submission, it would be a 
departure. The lack of flexibility in a fixed figure 
would mean that the compensation might be too 
low in many cases—we are thinking particularly of 
cases in which there were dependent children and 
the 25 per cent deduction might not reflect the 
reality in the household—and, in other cases, it 
might be higher than the general principle would 
allow. We gave the example of a retired person 
without dependent children, who might spend 
more on their own individual pursuits than would 
have been the case earlier in their lives. The 
financial dynamic changes a little at that stage in 
life. 

That is why there should be flexibility in each 
individual case for claimants to decide whether 
they would like to go for a fixed percentage. That 
often happens in negotiations in cases in any 
event, as witnessed to by the fact that few such 
cases end up being litigated on that point alone. I 
am not saying that it does not become part of the 
argument when cases go through to litigation—it 
may well do—but that point alone tends not to be 
the trigger for litigation. 

Our overarching position is that it is important to 
consider each family and each claim on its own 
and try to get to a proper amount of compensation. 
In particular, it is important not to 
undercompensate those with dependent children. 

Gordon Keyden (Simpson & Marwick 
Solicitors): Thank you for the opportunity to give 
evidence. I stress that Simpson & Marwick may 
have been named the litigation firm of the year, 
but we are not named insurance litigation firm of 
the year. Our position needs to be made clear: we 
do not come before the committee with, 
necessarily, a pro-insurance company position on 
every point. Our position may be consistent with 
that of the insurance companies in certain 
respects, but it is not entirely consistent with 
theirs, as can be seen from our submissions. 

The Convener: We note that caveat. 

Gordon Keyden: The other problem with giving 
evidence last is that everybody has said 
everything already. I will talk—I hope briefly—
about the fixed-rate 25 per cent deduction. Mr 
Conway says that the case of Guilbert has thrown 
the law into chaos; I respectfully disagree. The 
case of Guilbert simply stated the position in the 
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law as it had always been. The committee has a 
copy of the decision. It is interesting that Lord 
Kinclaven said in the main part of his decision that 
“The main objective ... is to make a fair and reasonable 
assessment of damages such as will put the claimant back 
to the same position as he would have been but for the 
defenders‟ breach of duty.” 

I respectfully submit to committee members that 
that is the starting point. 

The problem is that, as soon as we start to 
adopt a fixed rate, we run the risk of 
overcompensation or undercompensation. Given 
his vast experience in mesothelioma cases, Mr 
Maguire has—rightly—been at pains to stress that 
some clients in such cases settle for a particular 
percentage simply because of the circumstances 
in which they find themselves. I accept that that 
could be the situation in some cases. However, if 
the 25 per cent fixed rate is adopted, some 
undercompensation is inevitable for some 
categories of claimant, for whom the deduction 
rate should be less. 

Mr Conway says that the consensus is that 25 
per cent is about right. Again, I must respectfully 
disagree. In point of fact, “McEwan & Paton”—the 
standard textbook on the levels of damages in this 
jurisdiction—shows that the scale of rates that 
have been agreed and the percentages that courts 
have found tend to range from about 15 per cent 
to as high as 70 or 80 per cent. The range is vast. 

Every case has its own facts and 
circumstances, so I start from the proposition that, 
although adopting the fixed rate might cure the 
potential problem of undercompensation, it runs 
the risk of overcompensation, and some 
categories of claimant will still be 
undercompensated. 

The other main point that emerges from the 
submissions and the oral evidence is the 
suggestion that, in some way or another, adopting 
the fixed rate would speed the process of 
resolving claims. Frank Maguire was right to point 
out that the Forum of Scottish Claims Managers 
prefers the fixed rate of 25 per cent, because it 
suggests that that might speed the resolution of 
claims. 

As is inevitable, we tend to be involved once 
litigation is in place. All that I can say is that, in my 
experience, the percentage of the deduction is not 
the issue that slows the process of resolving 
claims. That is not what we and our opponents 
argue about. We do not tend to find ourselves 
locked in mortal combat about it. Guilbert is a 
unique case, because it is about the only case in 
the past two decades in which a decision has had 
to be made about the issue. That in itself proves 
my point. The deduction percentage does not give 

rise to litigation or the need for cases to proceed 
before the court. 

As Mr Maguire suggested, the typical deduction 
in mesothelioma cases is in the region of 40 per 
cent. I say that from some experience of 
mesothelioma cases. Our firm certainly does not 
deal with anything like the number that Mr 
Maguire‟s firm deals with, but we have a 
significant number. In the past three years, we 
have dealt with approaching 450 such cases. In 
our experience, a deduction of about 40 per cent 
is agreed. 

It may be that, in a number of those cases, 
claimants feel pressured into making that sort of 
decision. However, we are talking about cases 
that are not settled immediately after the point of 
death, but, often, some years later. I do not think 
that it can be simply pressure of circumstance that 
causes claimants to agree to that level of 
deduction. In fact, in the case of an elderly 
deceased with an elderly spouse, it is not 
unrealistic to think that roughly half of the income 
that was spent on the deceased was spent on 
their subsistence. 

10:30 
The Convener: The panel has anticipated quite 

a lot of the questions that the committee was 
going to ask. Have you got the answers that you 
were looking for, Mr Thompson? 

Dave Thompson: Yes, some of them. I would 
like a wee bit of clarification on a couple of points. 

Mr Maguire said that the figure of 25 per cent 
would give us a more level playing field because 
of people‟s reluctance to go to court. However, I 
would like to focus on the rebuttable presumption. 
If there was a rebuttable presumption of 25 per 
cent, how often would those who wished to 
challenge that presumption not do so? Would it 
not always be challenged? In some sense, would 
that not be worse than the current situation? 

Frank Maguire: It would certainly always be 
looked for. A defender does not know the financial 
circumstances, the make-up of the family or who is 
dependent on whom. First off, they would want to 
know whether there was a rebuttable presumption 
or whether they were stuck with 75 per cent. 
Whether they got a negative or a positive answer, 
they would satisfy themselves, but what would 
have gone on is the investigation and the problem 
that the Law Commission was trying to avoid. I am 
talking about the research and the delay in the 
proceedings—all those things that we were trying 
to avoid. Those things would not be avoidable if 
there was a rebuttable presumption. 

Dave Thompson: Mr McNaught, would you 
always challenge such a presumption? 
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Cameron McNaught: It would depend on the 
case. Often, if the claimant presents clear 
information and documentation supporting their 
case, a client might not inquire much further than 
that. I think that it is right to say that a rebuttable 
presumption would always be looked at to some 
degree, but the level at which it was considered 
would depend on the quality of information that 
those representing the claimant were able to 
provide. To some degree, the overall amount that 
was at stake or knowledge of previous 
circumstances might also inform a client‟s view as 
to how far they wanted to inquire into the issue. 
That is certainly our experience. 

Dave Thompson: Is it not likely that most 
people in that situation would not have clear 
information readily available to them and that 
some work would need to be done—perhaps 
considerable work—to get that information? I 
imagine that the number of cases in which a clear 
statement could be made would be tiny and that, 
therefore, in practice, the presumption would be 
challenged in almost every case. 

Cameron McNaught: I agree with what Mr 
Conway and Mr Maguire say—the timing of the 
inquiry into such matters could not be worse for 
those who are affected. 

Most families‟ finances are relatively 
straightforward in that one can get documents on 
where the income has come from—there might be 
a bank account, and perhaps a joint account as 
well. Things such as recent utility bills can also be 
used. That arithmetic exercise is not necessarily 
unduly complicated. I accept that it takes time to 
carry it out and that questions need to be asked 
and families will need to provide information, but I 
am not sure that it is an overly complicated thing 
to do in many cases. One might often find in 
certain family situations that the percentage of 
income that a deceased was spending on 
themselves was somewhat lower than the 
proposed fixed percentage. 

Dave Thompson: Some witnesses have made 
the point that retaining the current situation would 
be better than having a 25 per cent figure as a 
rebuttable presumption, which would actually 
make things worse. Does anybody have views on 
that? 

Ronnie Conway: Sorry, Mr Thompson, but will 
you repeat that? 

Dave Thompson: It has been said that keeping 
the law as it stands would be better than having a 
25 per cent figure that was rebuttable. 

Ronnie Conway: I listened with interest to what 
Mr Keyden said about cases in which a 25 per 
cent figure would result in undercompensation. I 
personally have never settled a case in which it 
has been held that the deceased spent less than 

25 per cent on himself and I do not know of any of 
my colleagues in APIL who have ever done that. 
Mr Keyden says that those cases settle. They do, 
and one of the reasons why they settle—this is not 
particularly targeted at mesothelioma cases—is 
fear of the costs of litigation. If a claimant gets his 
prediction wrong as to what the court will say, he 
will be paying costs of £5,000 a day, easily, in the 
Court of Session. For a four-day proof, that is 
£20,000, which is a lot of money to gamble with. 

With all due respect to the gentlemen on my left, 
Mr McNaught and Mr Keyden, it is in the interests 
of the insurance industry to pile uncertainty on 
uncertainty at every stage of the process. That is 
why we get defences on liability and arguments 
about sole fault and contributory negligence. This 
is probably not the forum for a legal debate with 
Mr Keyden— 

Dave Thompson: On you go. 

Ronnie Conway: Practitioners, at least prior to 
the Guilbert case, had the comfort of the decision 
by Lord Glennie in Weir v Robertson in which Lord 
Glennie said that he would like to change the 
situation as it seemed unfair, but that he was 
treating the deduction as a rule of law. At least we 
knew where we were when that was the case. 
Now, if we listen to my friend Mr Keyden, every 
case will have to be proved. That is an appalling 
position in which to put claimants, particularly 
because, if we get the bet wrong, we will cost 
those persons £20,000 in expenses—and I do not 
exaggerate. 

Robert Brown (Glasgow) (LD): One of the 
most compelling points that has been made is the 
one about an intrusive investigation. It is in the 
Law Commission report and in evidence that we 
have received. I want to pursue the issue a little. It 
seems to me that the lawyer who is investigating a 
case will have to ask—for legal aid purposes and 
for the purposes of the proof—about job history, 
the relationship between the deceased and the 
partner, the extent of the connection with children, 
particularly adult children, and whether the 
children are at home and what the degree of 
affection is. For legal aid purposes, the lawyer will 
have to ask about all sorts of things to do with 
housing costs and so on. Does the intrusive nature 
of the questions that are required for 
compensation purposes add much to the fairly 
intrusive questions that are inevitable for other 
purposes? 

The Convener: Before Mr Keyden responds, I 
ask members of the panel to speak up as much as 
possible, as we are having slight acoustic 
difficulties this morning. 

Gordon Keyden: I, of course, am on the other 
side of the divide, so I dare say that I am not as 
authoritative an expert on the costs and extra work 
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that are involved in that. All I can say is that those 
questions are being asked now. It is inevitable that 
they will be asked, not only to work out what 
percentage of household expense was attributable 
to the deceased, but because they relate to the 
way in which the family lived, which has a direct 
bearing on the award for grief, bereavement or 
what I still like to call loss of society—however you 
care to tag it. The defender or insurer—however 
you choose to look at them—is already meeting 
the expense that arises from those questions, 
either as extrajudicial costs when the case is 
settled pre-litigation, or as part of judicial costs, 
when it is settled judicially. I do not see additional 
cost as the issue. It is certainly not the issue when 
one compares it with the possibility of 
undercompensation or overcompensation. 

As I understand it, Mr Conway is saying that he 
never settles a case with less than 25 per cent. If 
so, why are we fixing the figure at 25 per cent? 

Frank Maguire: There are very few such cases 
with legal aid: most cases—I would say 95 per 
cent of cases are conducted on a no-win, no-fee 
basis or with trade union backing. It is not correct 
to say that we look into the expenses and family 
finances anyway. 

We should also elaborate matters on the 
expenses side. If the pursuer does not provide 
information because they do not have it, or if the 
defender believes that they do not have it, a court 
order can be sought. Once the order has been 
issued, the defender can take the pursuer before a 
commission and ask them to provide their 
documents. Going through that process adds to 
the expense. 

There are points that I could make in relation to 
other issues that have been raised. I hope that I 
have answered your question about whether we 
examine the expenses anyway. 

Robert Brown: I was really asking whether you 
ask many of these intrusive questions anyway, for 
other purposes in connection with the claim. You 
have made an observation on the legal aid 
position, which is fair enough, but I have 
suggested that questions are asked about 
relationship issues, length of cohabitation with 
partners, the position with children, job history and 
what might have happened in the future. A lot of 
intrusive questions have to be asked anyway to 
arrive at the other information that you need for 
the loss of society award and other aspects of the 
compensatory payment. 

Ronnie Conway: With respect, there are 
conventional bands within which loss of society 
awards are made, so the inquiries that you are 
describing do not have to be made in that 
situation. In the current situation, which involves a 
purely financial exercise, it is perfectly plain that 

those inquiries must be made in every case, 
whatever practitioners‟ views were before the 
Guilbert case. It would be difficult for members of 
the committee to prove how much they spent on 
themselves and how much they contributed to the 
joint financial partnership, even while they are 
alive—never mind having to do that for a person 
who is dead. 

The Convener: The witnesses may have 
anticipated a few of the issues that Nigel Don 
wishes to raise, but I invite him to proceed 
anyway. 

Nigel Don (North East Scotland) (SNP): The 
witnesses have produced a few more issues. 
Good morning, gentlemen. I take Ronnie 
Conway‟s last point: my wife and I kept a cash 
book in our early years, and I know how much it 
told us, but I certainly do not have that information 
now. I do not know how on earth you get such 
numbers in reality. 

The Convener: Perhaps that is just as well. 

10:45 
Nigel Don: Indeed, but let us push on. I think 

one of the things that I have heard from you, 
gentlemen, is the distinction between what I will 
describe as mesothelioma cases and fatal 
accident cases. If I have picked it up aright, the 
suggestion is that mesothelioma cases have 
settled at about 40 per cent, and I wonder whether 
that is because, by and large, those who suffer 
from mesothelioma are naturally in the later stages 
of life anyway. Their children have probably left 
home and the amount of money that the surviving 
invalid—if I can describe them in that way—is 
spending on others will have fallen. I see some 
nodding heads. Are you in a position to confirm 
that that is generally the case? Mr Maguire 
obviously does not agree. 

Frank Maguire: I do not, because as I 
explained to you, we cannot get more than 60 per 
cent because of the uncertainty and so on, and we 
cannot challenge that because our clients are in 
no fit state to challenge anyone in law. Even in a 
fatal case, our clients are reluctant to go ahead 
with a proof. We have done only one or two such 
cases over the years. My point was that people 
are being undercompensated. I do not accept that 
the deduction for living expenses should be 40 per 
cent. 

Nigel Don: Right—but I am trying to distinguish 
between what I think are the different types of 
cases. Because mesothelioma and other industrial 
diseases are extended illnesses that take time to 
incubate—I am using all the wrong words, but you 
know what I mean—they are likely to strike late in 
life when it is a fact that personal expenses are 
likely to be a bit higher. 
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Can I take you back to the general case of a 
fatal accident, in which the person is probably 
within their working life, because that is when fatal 
accidents occur? We have discussed the fact that 
the 25 per cent figure cannot be right, but is it 
more likely to be right in fatal accident cases? In 
such cases, is there a better case for saying that 
25 per cent is a reasonable figure, if we have to 
have one? 

Ronnie Conway: I defer to Mr Maguire on 
mesothelioma cases because his experience in 
that area is unrivalled, but what we are trying to do 
is to compensate for the loss of an income stream 
that has gone into the joint financial project of the 
husband and wife, the cohabitant and cohabitee, 
or the civil partners. As a general point, the idea 
that, because there are no children around the 
person will automatically spend more on himself 
than on joint partnership projects seems to me to 
be misconceived. In effect, there is a joint 
standard of living, so to speak, and that is what 
has to be maintained. 

In a fatal accident case, the person dies. In a 
lost years case, there are similar circumstances 
but the person is still alive. In that situation, there 
would be a deduction for living expenses, but we 
would not put the wife‟s income—I use “wife” in 
the sense of “surviving partner”—into calculating 
what the damages would be. Mr Keyden was right 
that there is no legal consensus that 25 per cent is 
the correct figure, but looking at the submissions 
and the evidence that has been given today, it 
seems to me that there is an evidential consensus 
before the committee that 25 per cent is the 
correct figure. As I said at the beginning, it is 
always going to be wrong. We accept that. 

Nigel Don: I think we know that. 

Ronnie Conway: There is an element of 
arbitrariness in it, but is it about right? I think the 
answer is yes. 

Nigel Don: Mr Keyden, do you want to 
comment? 

Gordon Keyden: Ronnie Conway‟s last point is 
a fair one. He started the discussion this morning 
by saying that the courts are doing their best to get 
it as right as they can, but the system will never be 
perfect. It will not be perfect even with a fixed rate. 
However, to go back to your original question, Mr 
Don asked whether it is likely that the rate of 
expenses will be lower in a fatal accident case 
than in a disease death. I think the honest answer 
is probably yes, but it depends on the individual 
case. 

Take someone who dies very young—say, for 
the sake of argument, a 21-year-old who is 
married but has no children. Is it fair to say that he 
would account for 25 per cent of the expense of 
that family‟s income? I do not know the answer to 

that. No one does. No one knows what case might 
be coming round the corner or what the individual 
circumstances are going to be. Part of the problem 
of fixing on a rate rather than looking at the 
situation in reality is that one runs the risk of 
overcompensating or undercompensating. 
Although looking at each situation as it comes up 
might be more difficult in some cases than in 
others, it would be preferable to simply assuming 
that the fixed rate is the correct answer. 

Nigel Don: The question that we would like an 
answer to is whether there is any reason to 
believe that there is any equity in such matters. Mr 
Maguire has, as one would have expected, put the 
other side eloquently and, faced with a family on 
one side and the insurance world on the other, I 
really have to wonder about that. 

I do not mind saying that there is some baggage 
left over from pleural plaques. Let me quote from 
APIL‟s submission, which says that 
“Insurers want to be able to pay correct levels of 
compensation” 

to claimants 
”through a straightforward process that is efficient while 
meeting the needs of claimants.“ 

However, is history on their side? Do I really 
believe that that is what they are about or are they 
seeking to give out the minimum they think they 
can get away with? 

Gordon Keyden: As I said at the outset, I am 
not aligning myself with the insurance industry. 
However, the fact is that fortunately another 
organisation in this jurisdiction—the courts—will 
ensure that any insurers who do not behave 
properly are held to account and, as you have 
seen, the judges‟ submission says that the rate 
should not be fixed at 25 per cent because that is 
not fair. 

Nigel Don: I entirely accept that arithmetic; 
indeed, I think that the committee understands that 
position. However, I am still concerned about the 
balance of arms. Very few of us want to go to 
court—actually, only foolish people want to—and, 
in any case, very few cases will get to court 
because of the risks that Mr Conway has 
highlighted. It is not surprising that there is not 
much litigation and therefore it is not surprising 
that insurers probably have the upper hand. 

Gordon Keyden: From experience, I have to 
say that if you had asked that question 15 years 
ago I honestly would have found it difficult to 
disagree with you. However, the situation now is 
different because—regrettably—the insurance 
industry has taken the view that it would rather not 
pay people like me to represent it when it gets into 
litigation. I suppose that in giving this evidence I 
am like a turkey voting for an early Christmas. I 
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want the law in this area to be clarified so that we 
get the best end result, even though it might not 
be the best end result for my pocket. The 
insurance industry will say that it does not want 
prolongation of claims because it simply means 
that it has to spend extra. 

Nigel Don: Does anyone else wish to comment 
on that exchange? 

Frank Maguire: I do not wish to insult my friend, 
because I am going home with him. I have to say, 
however, that I detected a distinction being drawn 
between mesothelioma and other fatal cases. 
There is a distinction, as I have already explained, 
but I point out that in the mesothelioma cases the 
people involved range from 79-year-olds to men 
and women in their 50s and 40s, who are still 
generating income and therefore would be subject 
to the same kind of considerations that apply to 
fatal accident cases. I just want to ensure that 
there is no misunderstanding that I was stating 
that there is a distinction between the 60 per cents 
or 75 per cents in that equation. 

Nigel Don: I am with you. Thank you. 

The Convener: When we deal with legislation, 
certain matters crystallise and, given that this is 
one of the major features in the bill, we have 
understandably taken quite a long time over it. 

We move on to the question of right to sue in 
these days when we no longer have the nuclear 
family. 

Stewart Maxwell (West of Scotland) (SNP): 
That is a pretty straightforward issue, but before I 
come to it, I have one small question on the 25 per 
cent rule. Mr Conway stated—I think Mr Keyden 
also raised the point—that he had never settled a 
claim at less than 25 per cent. Can you explain 
why you think that 25 per cent is the correct fixed 
figure, given that all the claims that you have 
settled must have been settled at 25 per cent or 
higher? 

Ronnie Conway: You are talking about what 
the deceased spent on himself. I understood Mr 
Keyden as saying that there will be special cases 
in which the deceased spent even less than that—
perhaps 10 per cent—on himself, which would 
result in an increase in damages. 

I have never suggested that in negotiation, and I 
think I am on certain ground in saying that if I had 
ever suggested it, people would worry about my 
sanity. I am not sure whether I have fully 
understood your question, Mr Maxwell; I hope that 
answers it. 

Stewart Maxwell: To be honest, I do not think 
that it does. If we say—as we heard in evidence 
last week—that 25 per cent is about the average 
figure in claims, and you say that you have never 
settled a case at less than 25 per cent, it seems 

odd that you support a fixed figure of 25 per cent. 
The logical extension is that the cases you have 
settled would have been settled at 25 per cent or 
higher, so why is 25 per cent the correct figure? 

Ronnie Conway: I did not say that; perhaps I 
have not made myself entirely clear on the issue. I 
think that 25 per cent is the right figure, and that 
there has been undercompensation in the past for 
the reasons that I have explained: fear of intrusion, 
fear of litigation, fear of litigation costs and the 
belief, following the decision in Brown v Ferguson, 
that there was a fixed tariff. 

From the cases in which I have been involved, 
and from discussions with colleagues in APIL 
about their cases, the figure tends to be in the 
range of 25 per cent to 33 per cent to 35 per cent. 
If you are asking me how much I think people 
spend on themselves, I would say 25 per cent. 

Stewart Maxwell: That clarifies the matter. 
Thank you. 

Section 14 of the bill provides a definitive list of 
who would be entitled to sue for loss of financial 
support. Would the panel care to comment on 
that? The list clearly excludes certain relatives; 
there has been some discussion about nephews 
and nieces and non-relatives who are financially 
supported. Do you accept that the current law 
excludes certain people from being able to sue? 
Do you agree—if not, please explain why—that it 
may be different, but equally valid, to construct the 
list at section 14 as it stands in the current law? 

Ronnie Conway: APIL‟s position is that 
restricting the right to sue for loss of support to the 
immediate family is unduly restrictive, and that the 
right should be extended to relatives who are 
receiving support at the date of death. My APIL 
colleagues and I disagree with the proposal that 
title to sue for loss of support should be restricted 
to the immediate family. I do not think that it will 
apply in a lot of cases, but it would be relatively 
quick and easy to fix in the bill. The examples that 
are given, such as a nephew or niece who is being 
supported, seem compelling enough that we 
should make provision for them. 

Stewart Maxwell: Before we move on, I want to 
clarify that. You referred to relatives who are 
receiving support. Is that all relatives? Where do 
you draw the line? 

Ronnie Conway: It is the relatives in the current 
list. I have read Mr Garrett‟s evidence—as I 
understand it, he thinks that anyone who is 
receiving support should be able to sue. APIL 
does not agree with that line; we think that support 
should be restricted to relatives in the current list. 

11:00 
Stewart Maxwell: We will come on to that. 
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Frank Maguire: I add that it is somewhat 
contradictory that, although the Law Commission 
has recognised the difference in socioeconomics 
with regard to the family, it does not recognise it in 
the context of people who might experience loss of 
support. Away back in the 70s, you would have 
the nuclear family, the immediate family and then 
there would be loss of support. Nowadays, the 
family may extend in all directions, so I think that 
the legislation should be consistent, recognise 
today‟s social changes and allow people who are 
relatives—all relatives, in respect of the list—to 
claim for loss of support. Our society is so varied 
in terms of culture and ethnicity that we have to be 
careful that we do not exclude people who have 
different structures from ourselves. 

Cameron McNaught: I find myself broadly 
agreeing with Mr Conway and Mr Maguire. FOIL‟s 
view is similar in that we are not keen to see any 
restriction on the group of people who are entitled 
to claim. Those within the existing categories, with 
all the different categories of family members, are 
a group who should reasonably be entitled to 
claim. We would not be in favour of restricting it 
further. 

Stewart Maxwell: Does Mr Keyden have 
anything to add? 

Gordon Keyden: I will just say—in the words of 
the judges—that I concur with my learned friends. 

Stewart Maxwell: Thank you for that succinct 
response. 

The Convener: Can I just follow up one point? 
Is not there surely a danger in that if we word the 
provision too loosely the definition could become 
so wide that difficulties arise? For example, what 
about a business partner, where there is a degree 
of dependency? How do we get round that 
problem? 

Gordon Keyden: I think that we would do so 
simply by restricting the provision to the categories 
that are currently entitled to claim. 

Frank Maguire: In respect of business 
partnerships, we already deal with that question, 
because one cannot claim for the share of the 
business. For example, in a husband and wife 
situation, that is already excluded and we deal 
with that problem already. 

Stewart Maxwell: So, the panel roughly agrees 
that it is in favour of the current position rather 
than the position as in section 14 of the bill. The 
Law Society has argued that the right to sue for 
loss of support should not be restricted at all; it 
should be open to anybody who can prove a loss 
of financial support. Can you comment on that? 
That seems to be an entirely reasonable position. 
Why should it be restricted to relatives and not be 

available to people who are losing financial 
support? 

Ronnie Conway: It seems to me that the bill, in 
so far as wrongful death is concerned, is looking at 
what you might call relationship losses. You start 
off with the family—I use the word in the loosest 
terms—as being the model for whom damages 
should be paid. In theory, where do you draw the 
line? If Mr Maguire makes donations to, for 
example, Oxfam or the Scottish Catholic 
International Aid Fund, why should they not be 
able to sue on his death? It seems to me that a 
line has to be drawn somewhere. You must 
reduce or minimise the anomalies in the law, but— 

Stewart Maxwell: I suggest that there is a fairly 
clear distinction between donations to 
organisations and supporting an individual. 

Say I had someone—I do not—who was not a 
relative but a very close friend whom I had grown 
up with over the past 40 years, and their son 
required financial support, perhaps to support 
them through university or for a course, but my 
friend could not provide it. If, because of our close 
friendship, I stepped in and supported their child, 
then I was unfortunate enough to be in a fatal 
accident, my friend‟s son would not be entitled to 
sue for the loss of that financial support because 
they would not be a blood relative or a relative 
through marriage, even though the relationship 
was like that between an uncle and their nephew 
or niece. Why should they be excluded from suing 
for that financial support? 

Ronnie Conway: When you articulate the case 
in that fashion, you might well be right. It is a 
matter for the committee to decide where the line 
has to be drawn. There might be practical 
difficulties of proof and so on. The law has to erect 
a framework, so to speak, at some point. It is a 
matter for the committee at the end of the day, but 
I have to say that such cases would be extremely 
rare. 

Stewart Maxwell: I accept that. Does any other 
member of the panel wish to comment? 

Frank Maguire: It is entirely a matter of policy. 
You have to decide what you think is desirable. On 
the practical side, there would be proof problems. 
Having said that, I have never really come across 
someone in that category. 

Gordon Keyden: I agree with Mr Maguire. It is 
ultimately a matter of policy, but I just wonder 
whether the rarity of the situation is sufficient 
effectively to ignore the way in which the law has 
approached these matters over the years, which is 
to do with remoteness and what one can 
reasonably anticipate will be the loss resulting 
from a death or an accident. The court has taken 
the view that remoteness considerations would 
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exclude that type of claim. There might be a 
reason for that. 

Dave Thompson: There are examples of 
people sponsoring a child. A lot of people commit 
themselves to sponsoring a child from a very 
young age, such as 2 or 3, up to 18. I suppose 
that we also need to take that example into 
account. 

Frank Maguire: Where do you stop? People 
sponsor children in Africa. You have to know 
where your limits are, but they are difficult to 
define. 

Robert Brown: Mr Maguire mentioned ethnic 
minority groups and families, where the family 
structure might be different—it might involve 
mothers-in-law and other members of the family. 
We heard last week that the Scottish Law 
Commission had not really considered that, which 
was quite surprising. Do the panel members have 
any views on that, particularly with regard to 
whether the current list covers people whom you 
anticipate would be obvious members of the family 
in minority groupings? 

Frank Maguire: If we take the definition to 
mean immediate family, we immediately exclude 
in-laws and various other people. If we take a 
broader definition, we might encapsulate other 
relatives who should be included in a loss-of-
support scenario but whom we—I say “we” 
because none of us here is from an ethnic 
minority—would not include in our structures. I 
suggest that it would be helpful to consult the 
Equality and Human Rights Commission to see 
what it says and to see whether we are attending 
to and dealing fairly with a particular sector of our 
society. I cannot given an immediate answer, but I 
flag up the problem and the potential oversight. 

Robert Brown: In more complicated situations 
where there are a number of dependent people, 
would you lose anything by not extending the list, 
because somebody else in the family grouping 
perhaps would be in that loss-of-support situation 
anyway? Is there a problem, or is it in fact just 
theoretical? 

Ronnie Conway: That point is well made 
because, as I understand the legislation, the 
dependency is to be stated as 75 per cent. If you 
extend the list to include the child who is being 
sponsored or the extended family, that eats into 
the 75 per cent. The question for the committee 
and Parliament is a policy question. It seems to 
me that up till now, the family model has been the 
driver of policy. For what it is worth, I think that 
that is the proper way to approach matters. 

Robert Brown: Does anyone else have any 
comments? 

Gordon Keyden: No. 

Cameron McNaught: I agree with Mr Conway. 

Robert Brown: I will move on to a slightly 
different issue. The background to divorce action 
is what tends to be known as the clean-break 
arrangement, and I want to ask about its 
application in relation to damages. In some 
instances, former spouses and partners who have 
a dependency are hanging about. Is there a lack 
of consistency or a policy implication in how the 
clean-break approach would apply to damages, or 
should the case just be taken on the basis that the 
person falls within the category of those who can 
make a claim?  

Ronnie Conway: Let me tease that out into a 
factual situation. As you have correctly stated, Mr 
Brown, most divorces proceed on the basis of a 
clean break—namely, a capital payment is made 
at the time of the divorce and there are no other 
claims thereafter—but in some situations 
continuing payments are made. I am not an expert 
in family law, but my initial reaction is that such a 
claim would continue to be a claim on the estate. 
Therefore, if there were a decree of divorce with a 
continuing income payment, the divorced spouse 
would be protected in that way, but it would not be 
a relationship claim in the way in which I would 
describe the architecture of the bill. 

Robert Brown: I guess that the issue is 
whether it should be claimable for against the 
insurance company—the defenders in this 
instance. 

Ronnie Conway: I am not sure. 

Frank Maguire: I know nothing about family 
law. 

Gordon Keyden: In effect, it would be 
claimable. The estate would be making the claim 
and, if there were a claim against the estate, it 
would have to claim on behalf of the divorced or 
separated partner. I hasten to add that I am not an 
expert in family law either, but it seems to me that 
that would be the position. Interestingly, I cannot 
think of a fatal claim that I have dealt with, at least 
in recent times, in which the situation arose, but 
one can see how it could. 

Robert Brown: The Law Commission talked 
about achieving consistency in patrimonial and 
non-patrimonial loss by drawing the rules together. 
It seemed to me to be a tidying-up operation with 
no vast rationale behind it, but I wonder what the 
panel‟s view is on that. 

Ronnie Conway: It is certainly neat and tidy, 
but the question is whether it achieves what we 
think ought to be the policy for 21st century 
Scotland. I think that everyone on the panel says 
that the answer to that is no. 

Robert Brown: Thank you. 
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The Convener: We now turn to the question of 
the application of the 75 per cent figure in the 
support of relatives. I note that some of the 
arguments will have been canvassed already in 
respect of the 25 per cent deduction, so perhaps 
the panel could bear that in mind when replying to 
Cathie Craigie. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): Thank you convener, and good morning 
gentlemen. I too extend my congratulations to 
Frank Maguire and Gordon Keyden on their 
awards, which I know are very much deserved. I 
say to the other two panelists—stick in and maybe 
you will get an award too. [Laughter.] 

Section 7 of the bill provides that the courts are 
required to assume that 75 per cent of the victim‟s 
income was used to support their relatives—the 
victim‟s spouse, civil partner or cohabitant, and 
dependent child. In their written evidence, the 
judges of the Court of Session argued that the 
Brown v Ferguson formula, which the provision in 
the bill is based on, was a guide and not a fixed 
rule of law, as was suggested by the Law 
Commission, and that the proposed change in 
section 7 would remove the existing flexibility in 
the system. What do the panelists make of the 
Court of Session judges‟ view? 

Ronnie Conway: In so far as flexibility is 
concerned? 

Cathie Craigie: Yes. They argue that if section 
7 were agreed to, there would be less flexibility. 

Ronnie Conway: They are absolutely right; 
there would be less flexibility. For the reasons that 
I have given already, flexibility in this area of law 
has not been productive of justice to claimants.  

At the risk of repetition, because many of the 
points have already been dealt with in the 
discussion on the 25 per cent figure, let me say 
that the situation just now is chaotic. Some of my 
members took the view that they did not need to 
bother about providing the information that Frank 
Maguire spoke about because they could rely on 
the rule of thumb. The authority for that was not 
just what they thought, but what Lord Glennie said. 
He wanted to change the award in the Weir v 
Robertson case, but said that he could not do so 
because, sanctioned by time-honoured authority, 
the Scottish courts had said that that is the rule. 
However, according to Lord Kinclaven, that is not 
the rule. In my view, flexibility in the area is not a 
virtue. 

11:15 
Cameron McNaught: I certainly agree with the 

judges that an element of flexibility would be 
removed. That is the other side of the coin that we 
discussed earlier. If one percentage is changed, 

by definition, the corresponding percentage will be 
affected. 

I want to pick up on something that Mr Brown 
said earlier. Many intrusive inquiries have to be 
undertaken to look at the totality in these cases, 
and inquiries into financial matters perhaps would 
not take that too much further. There is a 
possibility of curing the problem of 
undercompensation on the one hand and 
overcompensation on the other. I would not 
necessarily describe having to look at those issues 
as chaotic. 

Frank Maguire: If one of us was fatally injured 
in an accident, a lawyer would say that the figure 
could be 50, 60, 66, 75 or 80 per cent. That is the 
uncertainty that would be faced, and that is what 
the judges endorse, but I think that they are 
wrong. Where a person has been injured and their 
family is waiting for support, they want to know 
what their damages will be. People will want the 
fixed sum of 75 per cent, which would be fine. 
That way, the court‟s costs and time and the cost 
of the lawyer would be done away with, and the 
surviving widow would get on with her life. The 
judges‟ reversal has created uncertainty and has 
not helped matters—indeed, they have made 
matters worse. It is now in the hands of Parliament 
to inject some certainty, given the recent case 
authorities, for all concerned. 

Gordon Keyden: The picture that has been 
presented to members from what has been said is 
that legions of lawyers are in one way or another 
facing one another in Parliament house day in, 
day out and are never able to agree the correct 
level of dependency. However, I cannot stress 
how far removed from reality that is. Things simply 
do not happen in that way. 

I go back to the fact that if you go to the books 
to try to find an authority on the proposition and 
guidance from precedent on the percentage of 
income that should be deducted and the 
percentage that should be applied to support a 
family, you will struggle to find it, as there have not 
been many precedents over the past 30 years. As 
I said earlier, the Guilbert case was exceptional. I 
certainly do not see the situation at the moment as 
being chaotic, and I do not see cases being lined 
up to go to court week in, week out to determine 
that issue or most other issues connected with 
fatal cases, because such cases are, by and large, 
settled in the existing system. To some extent, that 
is because there is flexibility, which enables 
compromise around the reality of the situation. To 
a large extent, the judgment on the reality of the 
situation is in the hands of the claimants, because 
they are the ones with the information. If the 
information is produced and produced early, there 
is no reason why it should be a problem. 
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Cathie Craigie: On calculating relatives‟ loss of 
financial support, the Simpson & Marwick 
submission seems to argue for a fixed figure of 60 
per cent. Given the response that you have just 
made, why would you want a fixed rate of any 
percentage? 

Gordon Keyden: We were saying that if one 
looks at the percentages in cases where 
agreement is reached—I stress that this is really in 
mesothelioma cases, not necessarily accident 
claims—one sees a 60:40 split, so if one wants to 
fix the percentage it should not be 75:25. We are 
saying that the loss of financial support is more 
likely to be 60 per cent if we are talking about 
mesothelioma cases, but that might not be the 
right figure in a different type of fatal claim. 

Cathie Craigie: What about the point that, as 
Mr Maguire and Mr Conway argued on the 25 per 
cent and the 75 per cent, the vast majority of 
relatives want certainty? They want something to 
happen in a short period of time, rather than for 
the case to go on and on with one lawyer arguing 
against the other—I assume that they do that with 
the client‟s best interests in mind, but the client 
often would not think that. Is certainty more 
important for the vast majority of people whom you 
represent who find themselves having to claim? 

Gordon Keyden: It is nice to have certainty in 
every aspect of life, but a problem arises if we 
sacrifice equity and proper compensation for the 
principle of certainty. Of course certainty would be 
preferable, but no two cases are the same; the 
facts and circumstances differ. It would be very 
nice for the families of certain victims of fatal 
accidents to have that certainty: it would favour 
them because their percentage would be higher—
and they would get a windfall from the 25 per cent 
deduction—but there would be others for whom it 
was different and for whom there would be 
undercompensation. 

Give the courts and the system flexibility. The 
system works. It is not chaotic—at least, my 
perception is that it is not chaotic. 

Cathie Craigie: I hear from constituents and 
lobby groups who come to the Parliament to make 
representations on the issue that the system does 
not work now. Many people see an opportunity in 
the bill to make it work more fairly and make it 
support and represent the needs of the majority of 
the people with whom it deals. 

Gordon Keyden: You tell me that that is the 
feedback from your constituents and I have to 
accept that. My question is, what are they talking 
about when they talk about fairness? We are 
talking about loss of financial support, but other 
aspects of fatal claims are far more contentious in 
my experience. Ronnie Conway said that what is 
paid by way of compensation for grief and sorrow 

is a tariff, but it is not a tariff at all; there is scope 
for views about how low or high it should be. Is the 
unfairness really to do with loss of support as 
opposed to other elements of fatal claims? I do not 
know. 

Cathie Craigie: For clarity and to inform the 
decisions that the committee will have to make 
when it produces its stage 1 report, does Simpson 
& Marwick favour a figure of 60 per cent or no 
fixed figure? 

Gordon Keyden: I think, ultimately, we would 
favour no figure; we certainly do not favour a 
figure of 75 per cent. 

Frank Maguire: Mr Keyden mentioned the word 
“chaos”, but I do not think that I used it— 

The Convener: Mr Conway did. 

Ronnie Conway: I did. 

Frank Maguire: My point was that there is vast 
uncertainty and when there is vast uncertainty, in 
my experience, that nearly always favours the 
insurer or the defender, which, as I said earlier, 
normally leads to undercompensation. It leads to 
an artificial 60:40 divide. I am saying that we must 
get out of that situation by injecting certainty and 
coming to a reasonable figure for living expenses, 
which would be 25 per cent. 

Ronnie Conway: I read Mr Milligan‟s evidence 
to the committee. His initial position was that there 
should be an element of “wriggle room”. When he 
was pressed by the committee to think of an 
example, he came up with that of someone whose 
hobby was flying a plane. We are talking about a 
proportion. If I may say so, it seems to me that 
anyone who has the hobby of flying a plane will be 
in a household of extremely high earners. That is 
where the element of fairness comes in. Someone 
who earns £25,000 a year will not have a private 
plane at Cumbernauld airport. The family unit, 
whether it involves cohab or civil partnership, is a 
joint financial enterprise. That is the point that I 
would like to make. Adopting the proportion of 25 
per cent appears to me to be reasonable. 

The Convener: I heard what you said about the 
25 per cent deduction and the fact that the 
majority did not view a rebuttable presumption as 
being the way forward. Do you wish to adopt the 
same argument in this respect, or is there any 
significant change of view? 

Ronnie Conway: The argument is the same. 

The Convener: Fine. 

I now suspend the meeting briefly. 
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11:27 
Meeting suspended. 

11:35 
On resuming— 

The Convener: Questioning will be continued 
by Robert Brown. 

Robert Brown: I will ask about the approach to 
multipliers in section 7, in which the multiplier runs 
from the date of the judgment rather than from the 
date of death. We have had evidence that the 
actuarial implication of section 7 is relatively minor, 
because the chance of someone dying in the 
period between the incident and the court award is 
actuarially relatively insignificant; therefore the 
proper approach is to take account of the 
uncertainties of the future, not the relatively minor 
uncertainties of the past. Will you comment on 
that, Mr Maguire? 

Ronnie Conway: I agree entirely. Sorry, Mr 
Maguire.  

Frank Maguire: Thank you. Perhaps I can 
compare accident cases and fatal injury cases. 
What happens is that the calculation is done up to 
the date of the proof—that is the past losses for 
earnings and so on. Interest would then be 
calculated on top of that. You would then apply a 
multiplier. The problem about the future is that it is 
uncertain. There are two things in the multiplier: 
one is capital growth, because you will receive that 
money early and the other is the uncertainties built 
into the multiplier because you may die. There 
may also be other issues, such as whether you 
would have been earning anyway. So there is a 
clear split between the past and the future. 

With a fatal case, you have the same 
considerations, in the sense that you have the 
idea that the person may have worked up until the 
date of proof and you have all the past losses. The 
losses would be past, so you would then have the 
same exercise of looking at what would have 
happened in terms of the futurity, as it is called.  

There is inconsistency between the two 
methods of calculation, in that you would expect 
that in both cases the multiplier would start at the 
date of proof, when in fact it starts from the date of 
proof for an accident case but from the date of 
death for a fatal case. The Ogden actuarial tables 
say that it should be the same, because you are 
dealing with a future loss and future uncertainties. 
The only difference, which you have to take into 
account, is the possibility that that person may 
have died over the four months, six months or 
year up to the date of the proof—the chances are 
infinitesimally small but the Ogden tables have a 
calculation for that. The Ogden tables are very 
logical and—apart from this part, which has not 

been decided—are now accepted by the courts. 
The Law Commission is trying to make fatal injury 
cases consistent with accident cases, make the 
situation logical with the future loss idea, cater for 
the possibility of someone dying during the period 
and allow interest to accumulate up to the date of 
proof.  

Robert Brown: That sounded logical when we 
heard it last week, but I wonder whether Mr 
Keyden and Mr McNaught have any contrary 
arguments?  

Cameron McNaught: The one difference is that 
in the accident case, with the live pursuer, the 
uncertainty is removed because the person is 
physically there at proof. Those risks that were 
there over the one year or two years—whatever 
the period might be—are as a matter of fact 
removed.  

Robert Brown: Is the risk that the pursuer 
might have died sooner at all actuarially 
significant? What is the percentage? Is it less than 
1 per cent? 

Cameron McNaught: I have no expertise to 
comment, but I understand that the amount is 
fairly small and I doubt that it would be as much as 
the 1 per cent that you cite. If the tables are to be 
applied to working out damages at all, it is logical 
to do so consistently, which in a fatal case means 
approaching the situation from the date of death. 

Gordon Keyden: I suspect that we face again 
the problem of trying to get one size to fit all 
situations. I am certainly nowhere near bright 
enough to express a view about actuarial matters 
and I accept the proposition that, in general, the 
actuarial risk—certainly for a younger person—
between the date of death and the date of proof 
might be relatively insignificant. I am not so sure 
whether that would apply to the more elderly 
mesothelioma victim—I would be interested to 
know the actuarial risk in that case, which I 
suspect would be much higher. 

Mr Maguire talked about a matter of months or a 
year, which I think that he implied was between 
the date of death and the date of proof. That is 
conceivable in mesothelioma cases but, in the 
normal run-of-the-mill fatal claim, a case would be 
unlikely to reach the stage of proof so quickly. 

Part of the emphasis behind the bill is to speed 
up the resolution of cases. The committee should 
bear it in mind that, if it goes with the proposition 
that the multiplier should be calculated from the 
date of proof, that is certainly not likely to 
encourage early resolution from the other side of 
the fence from me, because the judicial rate of 
interest is 8 per cent and, as has been said, 
interest is calculated on the past element of the 
award from the date of death to the date of proof. 
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Given that 8 per cent is probably the best rate of 
interest that can be obtained in the free western 
world at the moment, the claimant hardly has an 
incentive to move the claim forward. I do not 
suggest for a minute that my colleagues Frank 
Maguire and Ronnie Conway, who are on my 
right, would ever dream of deliberately delaying 
matters—they never have done and I do not think 
that they ever will—but the judicial rate of interest 
is incredibly high. 

Robert Brown: Forgive me for saying so, but 
that argument seems to apply to a relatively small 
part of the overall claim. I can hardly conceive that 
the relatively marginal issue of the interest on a 
little bit of damages would induce anybody to hold 
up the whole process. 

Gordon Keyden: I simply draw to the 
committee‟s attention a side issue that must be 
borne in mind—that would be the effect of the 
proposed change. 

Frank Maguire: I do not think that that would be 
the effect but, in any case, that would incentivise 
the insurer to get ahead with settling the case. 

The Convener: Is there an argument for 
keeping it simple by reducing the interest rate? 

Gordon Keyden: Certainly. 

Ronnie Conway: The source document is 
called the Ogden tables because Mr Michael 
Ogden QC started them in about 1985. The tables 
are in their sixth edition and are now published by 
the Government Actuary‟s Department, so they 
have the imprimatur, so to speak, of official 
Government publication. 

The relevant tables are on pages 24 and 25 of 
the publication. One table gives a 50-year-old‟s 
likelihood of survival a factor of 0.99 at three years 
and at six years. Apart from cheering up some of 
the 50-year-olds among us, that shows that the 
difference is infinitesimal. 

Robert Brown: The figure is not 1 per cent—it 
is 0.01 per cent or something; it is very small. That 
point is helpful. 

Section 4 excludes damages for mental illness 
as a consequence of a death from the new 
definition of solatium and loss of society. There is 
a gap in time until the Scottish Law Commission‟s 
separate report on psychiatric injury can be looked 
at and, perhaps, implemented. It seems logical to 
deal with the matter in that way, but do you have 
concerns about the interim position? Are there 
ways of getting a satisfactory resolution? Should 
the anomaly be left until we deal with the issue of 
psychiatric injury, or is there another way forward? 

11:45 
Ronnie Conway: APIL took the view that these 

damages are relationship-based damages—a 
point that has already been made. There is 
currently a decision that, if a surviving person 
suffers mental illness, which must be defined as 
psychiatric disorder and requires a psychiatrist 
who has examined the survivor to say that he or 
she has the cluster of symptoms that are 
consistent with a diagnosis—generally, the 
American definition is used—of psychiatric injury, 
that person should receive increased damages. 

APIL took the view that, although persons may 
deal with difficulties in different ways, at the end of 
the day the death of a loved one—a spouse or a 
child—is such a traumatic event that it is invidious 
to have a league table of grief. That does not 
mean that, under the present law, a person who is 
a participant in the traumatic event—a witness or a 
co-passenger, for example—cannot claim 
separately, but there would need to be a duty of 
care from the wrongdoer towards that person 
before they could claim damages for mental 
illness. That is APIL‟s position in respect both of 
the bill and of the proposal for damages for 
psychiatric injury. 

Robert Brown: Most people outside would take 
a slightly different view of the issue. You are right 
to say that we should not discriminate between 
people. However, if someone is struck prostrate by 
an identifiable mental illness in consequence of 
the trauma of the death, besides experiencing the 
ordinary grief that people suffer in such 
circumstances, are we not in practical terms 
dealing with a different and more serious situation 
in which, under the normal rules and taking the 
normal approach, greater compensation would be 
appropriate? 

Frank Maguire: I agree. My position is that 
there should be full compensation for whatever 
damage has been caused by the fatality and that 
compensation should not be restricted. If someone 
reacts adversely to what has happened and 
develops a psychiatric condition, they should be 
compensated for their reaction. That is how we 
deal with all compensation issues; such damage 
should not be excluded. Likewise, there are 
people who react amazingly well to or do not care 
about the death that has occurred; there is a vast 
range of scenarios, which reflect the relationships 
that existed. I cannot see the logic of excluding 
someone who has been tipped over the edge. 

The Convener: Is there not at present a 
variation in law on the issue? I take it that Mr 
Conway was referring to the case of Gillies v 
Lynch. 

Ronnie Conway: I was. 
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The Convener: That is a case from 2002. In 
2004, a different view was taken in the case of 
Ross v Pryde. Neither of those cases were 
appealed, which is singularly unhelpful. There is a 
clear discrepancy. 

Ronnie Conway: There is. I have been chided 
by my colleagues for referring to the law in this 
area as chaotic, but you have given yet another 
example of the chaos that exists. I am currently 
dealing with a case in which I will have to refer the 
grieving parent for psychiatric assessment 
because, as a claimant lawyer, I must ensure that 
she gets the benefit of the Gillies v Lynch 
approach. After I have done all that, I may come 
before a judge who says that Gillies v Lynch is 
wrong. 

With all due respect to Mr Maguire, that seems 
to me to be precisely the kind of intrusion that is 
not particularly helpful. In England, the stated 
position with regard to bereavement damages is 
that as no amount whatever could ever 
compensate a person for the death of a child only 
a token amount will be given. I do not agree with 
that approach, but it has a certain logic. Going 
down the route of claiming, “My grief is greater 
than your grief—in fact, my grief amounts to 
mental illness,” does not seem to me to be a 
helpful societal development. 

Robert Brown: The clarification about the legal 
uncertainty has been helpful but what about 
section 4(3), which essentially changes the Law 
Society of Scotland‟s current arrangements and 
specifically excludes mental disorder caused by 
the death? That comes in advance of any 
approach to dealing with the Law Commission‟s 
report on this area. Should section 4(3) be left out 
for the moment, even though doing so would leave 
the law uncertain? If so, what do we do in the 
meantime before we are able to take a proper look 
at what is, at the end of the day, quite a complex 
issue? What should the interim position be? 

Gordon Keyden: The interim position should be 
to leave the two matters separate. The Law 
Commission paper, which I believe is now six 
years old, highlights the difficulties faced by the 
law in the general area of psychiatric injury. One 
would be in danger of creating a category of 
claimant separate from the totality of those who 
are entitled to claim.  

It should also be borne in mind that the existing 
law does not prevent certain relatives who might 
fall under the category of claimant that can claim 
under the existing law from claiming. As Ronnie 
Conway pointed out, a claimant might be a 
passenger in the vehicle and witness the traumatic 
event. Relative or not, they will be entitled to claim 
for psychiatric disorder anyway. I fear that 
tinkering with the law in this area gives rise to the 
danger that one category of society will not be 

looked at and dealt with within the whole 
spectrum. 

Robert Brown: In the panel‟s experience, is this 
a common issue? I am talking not about 
witnessing the accident but about experiencing 
extra grief. 

Ronnie Conway: In my experience, the issue 
has to be considered in almost every case. For 
example, a mother might lose a son. I think that 
the committee can make its own mind up about 
how people might feel about that. 

Robert Brown: My question is whether an 
identifiable additional psychiatric and mental 
health issue emerges from all this. 

Ronnie Conway: For the courts, a psychiatric 
injury involves a medical diagnosis which, in turn, 
involves the identification of a cluster of symptoms 
conforming to the American “Diagnostic and 
Statistical Manual of Mental Disorders”. As a 
result, there has to be a certain level of intrusion 
with people being asked how they feel about what 
happened, whether they have flashbacks, whether 
they are capable of functioning and so on. 
Certainly my practice is to ask every parent those 
questions. 

Robert Brown: Does anyone else wish to 
comment? 

Frank Maguire: With these clients you are 
going to have to intrude at some point anyway, so 
the question about the level of intrusion is neither 
here nor there. However, there is still a lacuna in 
the law. We do not know what the Parliament will 
do in the next session or when it will get round to 
the Law Commission‟s paper on psychiatric injury. 
Perhaps the gap has to be filled pro tem and, if so, 
I would prefer any such move to include rather 
than exclude the mental health aspect. 

Cameron McNaught: We do not tend to see 
cases in which the question of purely grief-related 
psychiatric injury is not somehow tied up with the 
existing law under which someone can make a 
claim as a result of being present at the event, or 
in the immediate aftermath, and with all the 
complications that go along with that type of claim. 
I am speculating, but I rather suspect that that is 
because of the uncertainty to which the convener 
referred about whether such a claim can properly 
be made. I agree with Mr Keyden that the 
preference is to consider psychiatric injury in its 
totality, rather than to pick one particular aspect of 
that whole rather complicated area of damages to 
deal with in the bill. 

The Convener: Finally, we turn to financial 
issues that might arise from the bill. James Kelly 
will process those matters. 

James Kelly (Glasgow Rutherglen) (Lab): 
Some of the issues have been touched on, so I 
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will try to be as brief as possible. From today‟s 
session and from what we have heard previously, 
it seems that there is a fair bit of agreement that 
the people who will potentially benefit the most 
from the bill in cash terms are victims‟ spouses 
who are high earners and that therefore we would 
be introducing a policy that would skew 
compensation in favour of those who are better 
off. Some have said that that is unfair. The 
contrary view is that that simply represents the 
compensatory nature of the scheme that is before 
us and would provide compensation to those who 
have much to lose. I am interested in your views 
on that. I direct the question to Frank Maguire and 
Cameron McNaught. 

Frank Maguire: Many of the mesothelioma 
clients whom my firm represents are at the lower 
end of the income scale, although there are some 
who are at the higher end. Therefore, for the vast 
majority of our cases, that is not an issue. 
However, in so far as there are such people, if that 
is the way in which the compensation goes, that is 
the compensation that they should get. I do not 
agree that there should be discrimination on 
financial grounds so that someone who is a high 
earner would get less compensation or be 
victimised just because of that. They are a high 
earner for whatever reason, and therefore they 
should get compensation just like anybody else. 

Cameron McNaught: Under the current system 
and under the system that is proposed in the bill, 
the levels of compensation for higher earners are 
almost by definition higher, because the method of 
calculation, in both systems, looks at incomes. As 
you say, and as we tried to highlight in examples 
in our written submission, when the surviving 
partner is the higher earner of the two and there is 
a disparity, the differences are much greater. That 
feeds into our reasons for saying that, in 
considering the percentages and what to do about 
the whole family income, we have to look at the 
whole picture. In an environment where, so often, 
both spouses are earning, it does not reflect the 
reality of life today simply to disregard one of 
those incomes completely when assessing 
compensation for death. The issue is tied in with 
that of how to address the percentages. 

12:00 
James Kelly: In a similar vein, Simpson and 

Marwick have made the point, in their evidence, 
that people who are higher earners tend to be 
more inclined to make provision for their loved 
ones through life assurance or personal pension 
plans. It follows logically that lower earners should 
be given greater priority. What are your views on 
that? I ask Gordon Keyden to answer first, then 
Ronnie Conway. 

Gordon Keyden: I suspect that Ronnie Conway 
will answer your question by saying that, under the 
existing law, we are not entitled to take account of 
such provision. I accept that absolutely. However, 
for the purpose of making policy, I suggest that the 
committee is entitled to look at the reality of the 
situation. Cameron McNaught has used the 
phrase “reality of the situation” and that is the 
important tag line to keep hold of. You need to be 
aware that, if you ignore the surviving spouse‟s 
income, there is a danger that you will create an 
unreal situation. 

One of the realities of life is that higher-earning 
individuals tend to make separate provision for 
their loved ones. Therefore, if one ignores the 
surviving spouse‟s income because it is not their 
death that we are talking about, one not only 
maximises the compensation to the surviving 
spouse; one may be ignoring the reality of what is 
going on behind the scenes. It is unreal to do other 
than recognise the fact that those other means of 
protection are available and have often been taken 
up. 

Ronnie Conway: I am somewhat bemused by 
my friend‟s idea that there is an element of social 
engineering in the bill. It seems perfectly 
straightforward to me. An income stream has been 
lost and must be replaced according to as 
accurate a calculation as we can get regarding lost 
future income. A higher-earning individual will, 
therefore, be entitled to greater compensation 
while alive and his or her surviving partner, spouse 
or cohab will be entitled to greater compensation if 
he or she dies. Where is the surprise in that? With 
respect to Mr Keyden, the idea that Parliament 
should somehow look into the private 
arrangements that individuals make in order to 
ensure that a wrongdoer pays the proper measure 
of compensation seems unworkable and absurd. 

James Kelly: Looking more specifically at the 
financial memorandum, one of the ways in which 
savings could be achieved by the bill is through its 
putting a more efficient system in place. It is 
recognised that that has the potential for reducing 
legal costs—Mr Keyden pinpointed that in an 
earlier answer. I am interested in your views on 
that. Can you give a rough estimate of the sort of 
reduction that could be achieved in an individual 
case? I ask Mr McNaught to answer first, then Mr 
Conway. 

Cameron McNaught: That is a rather difficult 
question to answer. It is perhaps easier for Mr 
Conway to answer than for me, as I do not have 
the detailed financial information. Much of the 
work that is done on these cases is interrelated in 
terms of the investigations that are carried out. 
The Law Society figure shows that there would be 
a saving of between £1,000 and £2,000 per case if 
detailed financial inquiries did not have to be 
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carried out. I have no basis for either accepting 
that figure or saying that it is wrong. 

Having dealt with such cases, I suspect that a 
rather modest amount of time is spent on those 
specific financial areas and question the extent to 
which not pursuing those investigations would 
speed things up. I highlighted earlier that the really 
contentious areas are often outwith those purely 
financial calculations—they are things such as 
issues of liability, contributory negligence and so 
on. I am sorry that I cannot be more helpful than 
that. 

Ronnie Conway: I read the Law Society‟s 
evidence and I tend to agree with its general tenor. 
We are looking at, perhaps, four or five hours‟ 
work involving interviews with the surviving spouse 
and a general outline profile of the financial 
circumstances, the deceased‟s hobbies, and what 
he spent on himself in general terms. The 
committee will understand that that is a difficult 
exercise. I think that Mr Garrett said that it might 
take four or five hours, and that is realistic. It 
seems to me that we would be looking at a saving 
of £1,000 to £1,500. 

Dave Thompson: What about other time 
savings associated with that, in so far as it would 
lead to fewer delays in the process? How many 
extra weeks and months can be added on 
because we are having to go through that 
process? 

Ronnie Conway: I entirely agree with the point 
of that question, Mr Thompson. The theme that 
has been repeated throughout the evidence is 
that, if there is certainty, there will be settlements, 
and there will be fairer settlements. It would 
certainly provide a platform for earlier and more 
realistic negotiations to take place, so there might 
well be further savings. It is impossible to put a 
figure on those, but there is certainly an 
opportunity to make them. 

Frank Maguire: It depends on how much 
dispute there is on the issue and how far along the 
road it goes. Obviously, the further it goes, the 
higher the cost will be. If it goes further, we are 
talking not just about the solicitor but about 
counsel or the solicitor advocate, so the costs will 
go up. If there are hearings or debates, the costs 
will go up. The further the case goes, the more the 
court costs will go up as well. There is an 
opportunity to reduce those costs by getting rid of 
the cases because they have resolved 
themselves. 

On the other side of the coin, some cases are 
settled early. We could settle more cases at an 
early stage, and if we spend less time on each 
case, the turnover will get better in the pre-
litigation solicitor stage. There are all those 
business considerations as well. 

James Kelly: I have a final question for Frank 
Maguire. In its supplementary written evidence, 
Thompsons criticises as irrelevant and misleading 
the use in the financial memorandum of an 
average multiplier to calculate the average cost of 
damages. That evidence was criticised by the 
Scottish Government at the Finance Committee 
last week. Will you outline your views on the 
matter and deal with the Scottish Government‟s 
criticism? 

Frank Maguire: The multiplier depends on each 
person‟s health, their stage of life, what they are 
doing, and all those factors. It is almost like an 
arbitrary factor that one is introducing. It also 
depends on the person‟s general health, quite 
apart from what has happened to them, even in an 
accident case. 

One might have an argument in a case where 
the defenders say, “This man would otherwise 
have had only four years to live because he had a 
heart condition”—or another comorbid condition—
“whereas this woman was fairly young and she 
had a good life ahead of her.” They might say, 
“This person is aged 54 and they lead a certain 
kind of life,” or, “Here is a 75-year-old who is very 
fit and here is a 75-year-old who is not very fit.” 

Our point was that the multiplier could not be 
used properly in some kind of logical way 
because, if it is taken as an average, it simply 
skews the statistics. After all, you are talking about 
different cases at different stages involving 
different individuals. We were concerned with the 
Law Commission‟s concentration on the 
multiplicand, which varies but not as much as the 
multiplier. Our point is that the multiplier is 
arbitrary and absolutely depends on each 
individual‟s circumstances. 

James Kelly: Does anyone else wish to 
comment on the use of the multiplier in the 
financial memorandum to calculate damages? 

Ronnie Conway: I agree with Mr Maguire that 
an individual calculation must be done in each 
case. The approach that has been taken has been 
to look at the median figures for the multiplicand; 
although one can see how that could be done, the 
range is so huge that I have to wonder—not, I 
should add, as a statistician—whether there is any 
appropriate basis for adopting a median approach. 
I very much doubt it. 

The Convener: Playing the devil‟s advocate for 
a moment, I point out that times have changed. As 
we all know, people‟s domestic circumstances 
nowadays are totally different from what they were 
in 1970 or, for that matter, 1990. Equal pay 
legislation has to some extent paid off and in many 
households things are split 50:50. Would it not be 
just as appropriate to recognise that and say that 
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if, sad to say, one partner goes, the contribution is 
50 per cent? 

Ronnie Conway: It is difficult to answer such a 
question without revealing one‟s own life 
experience, but I would think that to most people 
around this table the idea that in a household 
there is a partnership in the broadest sense and 
that each partner has a box in which he or she 
keeps 50 per cent of the income for his or herself 
simply does not reflect reality. Instead, it is, so to 
speak, a joint financial project. As more money 
goes in, the standard of living increases; the 
mortgage and car payments increase; the loans 
increase; and the debts increase. That is what we 
are talking about, Mr Aitken, not the little boxes 
that you have referred to. 

The Convener: As members have no further 
questions, I ask Bill Butler, who has listened with 
great care to this morning‟s proceedings, whether 
he wishes to pursue anything with the panel. 

Bill Butler (Glasgow Anniesland) (Lab): No, 
convener. I am content with what I have heard. 
The evidence has been very useful and helpful 
and I look forward to next week. 

The Convener: I thank the witnesses for their 
evidence in what has been an exceptionally useful 
and interesting session. We very much value your 
input. 

I suspend the meeting briefly to let the 
witnesses leave the table. 

12:13 
Meeting suspended.
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Scottish Parliament 

Justice Committee 
Tuesday 28 September 2010 

[The Convener opened the meeting at 10:03] 

Interests 
The Convener (Bill Aitken): Good morning, 

ladies and gentlemen. In opening the meeting, I 
remind everyone to switch off their mobile phones. 
There are no apologies for absence as there is a 
full turnout. In fact, we have an additional member, 
to whom agenda item 1 relates. Claire Baker MSP 
is the newly appointed Labour Party substitute on 
the committee and is attending in place of Bill 
Butler MSP for items relating to the Damages 
(Scotland) Bill. This is her first attendance as a 
substitute, so I welcome her and invite her to 
declare any relevant interests. 

Claire Baker (Mid Scotland and Fife) (Lab): I 
have no relevant interests to declare. 

The Convener: Thank you. 

Damages (Scotland) Bill: Stage 1 

10:04 
The Convener: The principal business of the 

morning is the Damages (Scotland) Bill. This is the 
fourth and final evidence session on the bill, which 
was introduced by Bill Butler MSP. Mr Butler is not 
permitted to participate in his capacity as a 
member of the Justice Committee in the 
committee‟s consideration of the bill, but he may 
participate in the public items relating to the bill in 
his capacity as the member in charge of the bill. 

The first panel of witnesses comprises Fergus 
Ewing MSP, Minister for Community Safety; Paul 
Allen from the Scottish Government civil law 
division; and Alison Fraser from the Scottish 
Government legal directorate. Mr Ewing, I 
understand that you are happy to proceed straight 
to questions. 

The Minister for Community Safety (Fergus 
Ewing): Indeed. 

The Convener: Thank you. I will open the 
questioning. 

In the course of evidence taking, the committee 
has been able to see where the issues of 
contention might arise. One relates to the 
deduction that is made for the victim‟s living 
expenses. We have heard various arguments: that 
there should be a fixed 25 per cent rule; that the 
25 per cent rule should be a rebuttable 
presumption; and that each case should be 
decided on its own facts and circumstances. What 
is the Government‟s stance on the issue? 

Fergus Ewing: Perhaps I could say first that we 
appreciate Mr Butler‟s aims in putting forward the 
bill and we have sought to work with him carefully. 
As human beings, we all recognise the worth of 
the task that he is trying to achieve, and we have a 
job to do on the basis that good intentions do not 
always make good law.  

We did not take over responsibility for the bill for 
three reasons. First, the Scottish Law Commission 
said that it was not a major problem. Secondly, we 
were not aware until April 2009, when Mr Butler 
asked an oral question about the issue, that there 
was any element of particular urgency—indeed, 
evidence on that is still not as clear as we would 
like. Thirdly, and most important, we believe that 
much more work is needed, not least—those 
remarks being by way of introduction to answering 
your question, convener—on the issue of how we 
ensure that there is fair compensation to those 
who are in the hugely difficult and tragic position of 
having lost a loved one on whom they relied for 
financial support. 
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Does the Government agree that there should 
be a one-size-fits-all 25:75 split between the 
victim‟s personal and family expenditure? We 
conducted a consultation on the issue in July. We 
received most of the responses by the allotted 
deadline of 27 August, but there were a few 
thereafter. Therefore, we were able to share the 
responses to the consultation only last week. It is 
fair to say that the answers that we received to our 
consultation showed a mixed response, but 
broadly the answer tended to be the negative. 

I mention that because it indicates that more 
work is required on the matters raised in the 
responses to our consultation paper. More 
evidence is needed, and more analysis is needed 
of the evidence that we already have and the 
evidence that I believe we need yet to receive. As 
such, we have not reached a conclusion. It would 
be wrong for anyone to reach a firm conclusion 
without having received sufficient evidence and, 
until such time as we have received sufficient 
evidence, we think that it would be wrong and 
wholly premature to reach a final conclusion. 

There are important questions to which we have 
to have regard. First, what is the reform attempting 
to achieve? Is it attempting to speed up the 
process or to make the process of paying 
compensation less intrusive? Some of the 
witnesses have rightly mentioned that point—Mr 
Garrett referred to his 35 years of experience of 
dealing with claims. One can understand as a 
factor the difficulty of asking a widow about the 
details of her household expenses, but is the aim 
to avoid that, or is the premise of the bill that the 
compensation is generally too low and should be 
increased? 

If compensation levels are the target, I think 
that, before imposing our own blanket provision, 
as lawmakers we would certainly need more 
evidence that the deductions that courts are 
making are inappropriate and leading to 
undercompensation. I know that Thompsons 
Solicitors has been helpful in providing a lot of 
evidence about cases that it has dealt with. I 
understand from those cases and from Mr Butler‟s 
description of that company‟s work, which we all 
acknowledge, that 99 per cent of its pursuers 
would appear to be better off under the proposed 
system than under the current system. However, 
we do not have a case-by-case analysis of the 
Thompsons cases to let us know whether there is 
any evidence of undercompensation. Without that 
analysis or further information on that score, are 
we able to conclude that that is indeed the case? 

In one sense, we are dealing with a technical 
matter. Nevertheless, it is hugely important and I 
have given the committee our initial principled 
response to it. I think that I will stop there, 

convener. There are other technical matters that I 
might, if asked, go into. 

 The Convener: You have suggested that a 
study be carried out to find out whether people 
have been over or undercompensated. How might 
the mechanics of that work? 

Fergus Ewing: The proposal might usefully be 
discussed between the committee clerks and my 
officials, particularly given that we now have two 
sets of evidence: the evidence that the committee 
has obtained and will obtain and the evidence that 
the Scottish Government has obtained through its 
consultation paper. Each of us has a mutual duty 
to study all the evidence, and the process of 
deciding the best way of doing that and seeing 
whether any gaps in the evidence need to be filled 
might best be tackled through a meeting, in the 
first instance, of our officials and then further 
consideration by each of us. I certainly think that 
more evidence is required on this matter. 

The Convener: At last week‟s meeting, 
Thompsons and the Association of Personal Injury 
Lawyers indicated their opposition to the concept 
of rebuttable presumption. Does the Government 
have any views on that? 

Fergus Ewing: I will answer that in two ways. 
First, as a general response, I understand that 
there has been movement in the position of some 
of the key witnesses on this matter. At first, the 
Law Society was against the proposal in Mr 
Butler‟s bill but, following the accession to the 
relevant Law Society committee of Mr Garrett, who 
has given evidence to the committee, it has 
changed its position. Although, because of other 
commitments, I have not yet had the opportunity of 
studying the consultation responses, I am told that 
the Faculty of Advocates, too, has changed its 
position. Mr Allen will correct me if I am wrong, but 
I believe that it is now in favour of the rebuttable 
presumption. 

Those against the presumption argue that, if the 
presumption of 25 per cent as the deceased‟s 
personal expenditure could be rebutted, it would 
be challenged by insurers in every case and the 
very mischief—namely delay and difficulty—that 
some say Mr Butler‟s bill would cure would remain. 
Of course, it could work in another way. Concerns 
have been expressed about cases involving a 
breadwinner with a heavily dependent family, 
perhaps with a large number of children, a former 
wife to whom maintenance is being paid 
periodically or an elderly parent who is being 
cared for at the expense of the person who sadly 
and tragically loses his life through wrongful death. 
In those circumstances, the breadwinner might 
spend far less than 25 per cent of the income on 
himself. There is merit in having a rebuttable 
presumption in those cases in that, otherwise, a 
person who has lived frugally and spent his money 
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not on himself but on his family—and, indeed, his 
survivors—would, in effect, be penalised. One can 
easily make a case that the fixed 25 per cent rule 
would be unfair to that person. 

10:15 
Convener, you yourself alluded to the sensitive 

question of what people choose to spend their 
money on. Putting it bluntly, I think that a 
presumption of 25 per cent personal expenditure 
is likely to be kind to, for example, someone who 
spends all their money on drink and fags. From my 
reading of its questioning of previous witnesses, 
the committee appears to fully appreciate that the 
problem of fixing the contribution at 25 per cent is 
that it does not allow for the myriad circumstances 
that might arise and that might, therefore, create 
unfairness. There is therefore a clear tension 
between the assignation of a fixed percentage and 
the unfairnesses and anomalies that might arise 
from individual cases. 

There is a secondary case to be made for a 
rebuttable presumption of 25 per cent or 
something not too far off that figure. No doubt one 
could consider, delineate and circumscribe the 
circumstances in which the presumption could be 
rebutted and on whom the onus would fall, but the 
difficulty for the Government is that that simply 
illustrates the complexity of the whole issue and 
the need to proceed with care, not haste, and to 
consider all the evidence that has been obtained 
so far if we are to make law that meets the major 
test of providing fair compensation, not over or 
undercompensation. It is a hugely controversial 
and difficult area. 

The Convener: As you have quite correctly 
pointed out, the issue is difficult and goes to the 
heart of the bill. Is there any advantage or value in 
trying to get the best of both worlds and have in 
some cases the rebuttable presumption and in 
others—such as the mesothelioma cases that we 
have dealt with in the past—a fixed percentage? 

Fergus Ewing: That suggestion merits full 
consideration. Such an approach might well be 
taken in the cases that you mentioned, given that 
those who suffer from that horrible disease might 
face a very quick death. 

The Parliament has rightly made provision for 
relatives in such circumstances under the Rights 
of Relatives to Damages (Mesothelioma) 
(Scotland) Act 2007, which was introduced by the 
previous Administration to remove a very serious 
mischief. However, the twin-track approach that 
you have proposed could be considered. Mr Allen 
might be able to shed some light on whether the 
idea has been looked at. 

Paul Allen (Scottish Government Justice 
Directorate): It is one of the ideas that have 

emerged from the committee‟s written and oral 
evidence. Another option was to have a different 
percentage according to whether the family in 
question had children; there would be one figure if 
only a wife was involved and another if a wife and 
dependent children were involved. 

All those options can be looked at, but it will 
take a lot of study to figure out whether they work 
or whether they lead to over or 
undercompensation. To be honest, because these 
matters are all private, the Government lacks a lot 
of the data that it will need to examine the options, 
which is why the information that Mr Butler has got 
out of Thompsons has been very helpful. It 
provides a very good foundation for our work that 
we would not otherwise have had. Even so, it will 
still be a complex task to use that information to 
find out whether 33 per cent, say, fits some cases 
better than 25 per cent. 

The Convener: As this is an important part of 
our consideration of the bill, I would like the issue 
to be examined as thoroughly as possible. 

Dave Thompson (Highlands and Islands) 
(SNP): As you know, it has been argued that the 
advantages of a fixed percentage are certainty, 
speed, lower costs and so on. Does introducing a 
rebuttable presumption not negate any such 
advantages or benefits, given that insurance 
companies will always attempt to rebut a fixed 
percentage? 

Fergus Ewing: That is one of the major 
arguments against a rebuttable presumption and 
for a fixed percentage. 

Paragraph 33 of the policy memorandum sets 
the point out well: 

“it is frequently difficult to establish the deceased‟s 
current and future income and the extent to which the 
deceased might have spent on himself as distinct from his 
relatives.” 

That is indeed a difficult task. Few of us will keep a 
journal entry or ledger of our day-to-day 
expenditure. Life is not like that for the huge 
majority of people. If we did that, it would make for 
pretty grisly reading in many cases. To come to 
the serious point, Mr Butler is admitting in his bill 
that the first task is to assess income, and 
“it is frequently difficult to establish the deceased‟s current 
and future income”. 

That must be done irrespective of whether or not 
there is an automatic, fixed deduction for personal 
expenditure. I mention that for the sake of 
completeness. 

The idea that the proposal to have a fixed 
formula, as opposed to the current system, which 
approaches the matter by considering previously 
decided cases, such as those of Brown and 
Guilbert, and a case going back to the 1970s, on 
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which the Brown case was allegedly determined, 
will of necessity result in simplicity and time 
savings assumes that insurance companies will 
settle claims with more alacrity than they have 
done in the past. I will be very interested to see 
clear evidence that insurance companies will settle 
claims more quickly in practice, simply because a 
law provides what appears to be a clearer, more 
defined process. I will not impugn the motives of 
insurance companies, but critics say that they take 
their time in settling cases of all types, even in 
those in which there is a relative lack of 
controversy about the key issues in dispute. 

However, it can be argued that there would be 
speed and simplicity under the proposed system, 
and that case has been made well by Mr Butler 
and by solicitors—notably Thompsons—in the 
meetings that I have had. The evidence that we 
now have, as I understand it and as I am 
advised—although I have not had the chance to 
study the evidence directly in full—suggests a 
slightly more complex picture. Some solicitors take 
one view and other solicitors take another. I 
believe that the committee might already have 
heard conflicting evidence about the process of 
settling claims and the speed of that process. The 
extent to which Mr Butler‟s formula would of 
necessity speed up the process is a matter where 
more evidence could and probably should be 
taken. 

Robert Brown (Glasgow) (LD): Is there  any 
evidence, from the Government‟s consultation, 
from the Gill review or from elsewhere about the 
pinchpoints in damages claims? There is the issue 
of liability, which is often the biggest challenge to 
getting a settlement, at least in some contentious 
cases; there is the multiplier, which you have 
touched on; there is the multiplicand; and there 
are a whole series of other background matters. 
Does any of the information that has come out of 
your inquiries or elsewhere indicate the extent to 
which the relatively narrow issue of the 25 per cent 
deduction holds things up? 

Fergus Ewing: I have not studied the Gill report 
with that specific matter in mind, although one of 
Lord Gill‟s main conclusions, which we have 
debated elsewhere, is that the pace of settling civil 
claims in Scotland is not acceptable. The 
Government agrees with that. 

It could be argued that, no matter what worthy 
changes we make in the law through the bill, they 
might not be entirely as effective as they appear 
on paper because, at the moment, we do not have 
a civil justice system that provides the opportunity 
to obtain a remedy, particularly in serious cases, 
as swiftly as possible. 

To take up Robert Brown‟s point, I will ask my 
officials to examine the Gill report—a report of 
between 600 and 700 pages—to see whether it 

contains any useful evidence for the committee to 
consider in its deliberations. 

As for what the pinchpoints are, it has been 
fairly clearly demonstrated in the evidence. We 
have already mentioned some of the main ones. I 
ask Mr Allen to comment on that latter point. 

Paul Allen: The Scottish Law Commission‟s 
report concluded that working out personal living 
expenses was more of a theoretical problem than 
a real one and that it had not generally been a 
cause of great difficulty. The committee has 
heard—as have we—conflicting evidence on that 
point. Some people, particularly on the defenders‟ 
side, have said that that is correct—that the matter 
of working out those expenses is rarely an issue. 
From the pursuers‟ side, we have heard the 
opposite—that it can be an issue and a pinchpoint. 

We heard powerful evidence from Mr Maguire at 
the previous meeting that there is an inequality of 
arms between the two sides. We might find that it 
is not a pinchpoint, because the pursuer gives up. 
From our position, we are not clear about how 
often that is the case, but that seems to be the 
main point in Mr Maguire‟s evidence—that it is a 
pinchpoint for pursuers but that that is not evident 
because people give up; given the situation that 
they are in, up against a large insurance company 
when they are grieving or afflicted by a fatal 
disease, they are not in a position to push it. There 
might be more to the issue than was set out in the 
Law Commission‟s report. 

Robert Brown: There is a balance between 
getting the compensation right and any stress that 
comes from that. Simpson & Marwick‟s letter, 
which is before the committee, gives the example 
of a younger scaffolder with a number of children, 
and indicates a situation in which the use of the 25 
per cent figure would lead to significant 
undercompensation. 

I want to know more about the intrusive nature 
of the questions. Does the Government have a 
view on that? As I said last week, many of the 
questions that are asked of claimants have to 
address family relationships, including the quality 
of the person‟s relationships with their children and 
with their spouse. They will cover the degree of 
any separation that might have taken place. They 
deal with a range of information relating to 
financial matters for legal aid and other purposes. 
It seems that much of what must be asked in 
relation to the  25 per cent reduction either will 
have been asked already or will not add an awful 
lot to what might have been asked in the normal 
course of events. It can be quite intrusive and 
extensive in many cases. Does the Government 
have a view on that point? It is an important issue 
when it comes to the justification for the bill. 
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Fergus Ewing: I have already alluded to the 
fact that the process of giving evidence—in the 
first instance through providing information to 
one‟s own solicitor—as a widow or widower, 
discussing the detail of household expenditure 
after one‟s partner or parent has died, is difficult in 
itself. There is no doubt about that. It is intrusive. 
Mr Garrett referred to that in his evidence, and it 
was useful that he did so. 

That said, any process of litigation involves an 
element of personal strain, intrusion and difficulty 
for those involved. I do not know that it is possible 
for any Government to remove that from the 
process entirely, although we would like the 
process to be carried out in such a way as to 
display as much sensitivity as possible. 

A fixed formula would plainly have the benefit of 
largely or totally removing that process, as we 
recognise, but that carries with it risks that it would 
not provide a just solution for many people, or at 
least for some people, and that it could impose an 
inflexibility that might be the enemy of justice in 
some cases. 

These are very difficult matters on which to 
arrive at the right answer. I welcome the 
opportunity to share with the committee some of 
our views at this stage. I emphasise that, until we 
gain and glean more evidence on the matters that 
I have already mentioned and on other matters 
that we have not yet come to, it would be 
premature to reach a final conclusion in this task 
of creating a new law. 

10:30 
Cathie Craigie (Cumbernauld and Kilsyth) 

(Lab): My question is on the same point because, 
as the convener says, it is an important one. 

You have obviously read Graeme Garrett‟s 
evidence to the committee, as you mentioned him 
earlier. He told us that he had spent 35 years in 
the damages business, so it is clear that he brings 
a lot of experience to the table. He reckoned that 
although the figure of 25 per cent was not exactly 
right, it was 
“pretty close to the mark.”—[Official Report, Justice 
Committee, 7 September 2010; c 3420.] 

Mr Garrett also brought us up to date by telling 
us about live cases. He mentioned that he was a 
member of the steering committee on the Super 
Puma helicopter disaster that happened in the 
North Sea in April 2009. He told us that that 
involved dealing with families from different 
backgrounds, with different make-ups, different 
incomes and different income potentials for the 
future. He said that his committee was able to 
reach agreement on a figure of 25 per cent with 
the solicitors who were acting for the other party. 
The inference that I took from what he said was 

that reaching that agreement took away a lot of 
the stress from families who faced an extremely 
difficult situation. Although we are all different, for 
me, that was powerful evidence that if we can 
come up with a figure that is fair, we should go 
forward with it. 

Fergus Ewing: First, I agree that the removal of 
the task of proving what the household and 
personal expenditure of one‟s deceased partner or 
loved one was is worthy in itself, but I do not think 
that it should be promoted to the status of a major 
priority for informing the way in which we legislate. 
It is a significant consideration, but not the primary 
one. The primary one, it seems to me, is to 
provide fair compensation—not 
undercompensation, which many of the witnesses 
who have given evidence have been worried 
about, but not overcompensation, either. I certainly 
welcome the fact that the families in the tragedy to 
which Cathie Craigie refers have been spared the 
intrusion of having to give such evidence, but I do 
not think that we should promote the issue to the 
status of the primary consideration before us. 

I think that Mr Garrett‟s evidence repays a close 
reading. I noticed that he went further and raised 
an issue on which we have not consulted, as yet, 
which is the approach that he said the 
Westminster Government has taken, whereby any 
person who was, as a matter of fact, being 
financially supported by someone ought to have 
the right to claim in the event of that person‟s 
wrongful death. In other words, any person who 
was reliant for the wherewithal of life and financial 
support on any other person should not be 
penalised simply because of a lack of a family 
connection. 

I raise that point because it seems to me that it 
concerns another fundamental matter of principle, 
on which it appears that Westminster has acted. 
Perhaps we should consider that issue before we 
seek to finalise our own legislation on damages, 
given that it has been raised in evidence. I 
mention it because specific reference was made to 
Mr Garrett‟s evidence. 

Cathie Craigie: I am sure that the committee 
will consider it, given that it has been raised with 
us, but if we were to put down in legislation that 
any person who had been supported financially by 
the deceased could be compensated, where 
would that end? Many people give to a charity or 
their church regularly. Where would that end? I am 
sure that the committee will take the issue 
seriously, just as we take all evidence seriously. 

The Convener: Yes, that has not been lost 
sight of. As there are no more questions on that 
important issue, we will move on. 

Stewart Maxwell (West of Scotland) (SNP): 
Good morning, minister. I am glad that you raised 
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the question of who would be entitled to sue. 
Paragraph 4.19 of the Government‟s consultation 
paper indicated that you were minded to reject the 
commission‟s recommendation that forms the 
basis of section 14, which would restrict further 
those who could claim for loss of financial support. 
Does that remain your position? Given that you 
have raised the issue, will you say what you make 
of the Law Society‟s proposal that anyone who 
can demonstrate a loss of financial support should 
be able to claim compensation? 

Fergus Ewing: We adhere to the position that 
we set out in the consultation paper. I cite the 
example of a nephew or niece who, if the bill were 
enacted, would not have title to sue for any claim 
arising from the death of their uncle or aunt, even 
if that uncle or aunt provided for and looked after 
them. That is just one example. One can imagine 
tragic circumstances in which that might be and 
probably is the case for some families in Scotland. 
The number of such cases is perhaps small, but 
some children lose their parents through illness or 
other cause and then a sibling of one of the 
parents takes on responsibility for looking after the 
children. The children are in effect brought up by 
their uncle or auntie, or both. In those 
circumstances, if a further tragedy arose and the 
uncle or aunt who was the breadwinner in the 
family that was looking after the kids was killed 
through wrongful death, it would be wholly unfair if 
those children did not have the right to sue. We do 
not support that provision in the bill. 

It is for Mr Butler to speak for himself, but I 
would be surprised if he were to do other than 
support the idea that, in that scenario, the children 
should be able to claim. Perhaps he will argue that 
that could be amended at stage 2. No doubt he 
would be right, but it would be rather more difficult 
to deal with the more fundamental question that I 
raised in answer to the previous question, to which 
Mr Maxwell referred. As a society, we would not 
want children to lose out simply because the 
person who stands in loco parentis does not have 
a blood relationship with them or is not a step-
parent. If there is a relationship in which children 
are being looked after by somebody who is outwith 
the family line in respect of whom a title to sue 
exists, I for one would find it difficult to argue why 
it would be fair for them to lose out. 

That is simply a statement in principle. No 
doubt, we would have to consult on those matters. 
There is a strong case for having a consultation on 
that or, at the very least, ascertaining the line that 
Westminster has taken. We have been alerted to 
the fact that Westminster has taken a different 
line. Mr Maxwell has outlined an additional area of 
inquiry that it would be prudent, and perhaps even 
necessary, to undertake carefully before we 
legislate. I doubt that there will be several bites at 
the cherry, and perhaps there should not be in 

legislating on such a matter. It is our job as a 
Government and as legislators to try to get it right 
first time, particularly when important points have 
been raised in evidence by witnesses whose 
evidence is born of lengthy experience and which 
therefore merits serious consideration. 

Stewart Maxwell: I realise that you wish to 
consult on those important and serious matters. 
Cathie Craigie asked where we draw the line and 
where the right to claim ends. Is it feasible for the 
law to draw the line so that only those who had a 
direct relationship would be able to claim and to 
exclude some sorts of charitable or third-party 
donation? So support through one of the charities 
that allow people to donate a certain amount a 
month to support a child overseas would be 
excluded, but direct financial support of a child in 
the scenario that you identify would be included. Is 
that technically feasible? 

Fergus Ewing: We are moving into an 
important argument of principle that we have to 
consider. If a child is being maintained through a 
charitable institution, by definition, that cannot die, 
so I am not sure what the scenario is that I am 
being asked to consider. 

Stewart Maxwell: Sorry—I will make it clearer. 
The point was raised last week that it would 
become difficult to draw a line. If I donated £20 a 
month to a charity that said that my money would 
support a particular child in Africa until that child 
had finished their schooling, and I was the subject 
of a wrongful death, would that charity be able to 
say that it was entitled to that £20 a month 
because, in effect, it was for that child? 

Fergus Ewing: I see. I did not get the point that 
Mr Maxwell was making, but now that he has 
explained it, I do. Yes, one could see that in such 
a case there would not be a strong argument for 
title to sue. However, some may take the opposite 
view, which underscores the need for some kind of 
review, consultation or investigation into the 
general issues raised by that proposal, which has 
come from those who have given evidence to the 
committee.  

Stewart Maxwell: I move on slightly, although 
still in the same area. On 14 September, the 
committee heard from the Scottish Law 
Commission that it had not fully considered the 
impact of section 14 on certain ethnic minority 
communities and the fact that extended family 
relationships are more common among families in 
those communities. Can you imagine a list of 
relatives that would fairly reflect the circumstances 
of all people in Scotland, including, of course, 
minority communities? Is that possible? 

Fergus Ewing: That is another area on which 
we should all obtain more information before we 
proceed. Unlike this committee, the Scottish 
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Government did not receive a submission from the 
Equality and Human Rights Commission, but I 
understand that the submission that you received 
did not appear to address the issue of whether 
different ethnic groups or different family make-
ups might be impacted differently by the bill‟s 
proposals. I further understand—I hope that I am 
right in saying—that Mr Brown has been pursuing 
the issue of whether we may need more 
information on that score. Certainly it is an area 
where more information is necessary.  

Stewart Maxwell: We have heard a number of 
arguments relating to relatives in extended 
families, such as nieces and nephews. You 
covered that in your previous answers, but there 
are also policy arguments relating to former 
spouses and civil partners. I wonder whether there 
is justification for treating those two categories 
differently when considering whether they would 
be entitled to sue. 

Fergus Ewing: Some might make the case that 
there is justification for equiparating the treatment 
of such people, but I expect that others would 
stoutly resist such a proposition. However, that is 
a matter that does not appear to have been fully 
resolved or even investigated or considered. 
Therefore it is an issue that I am sure the 
committee, and indeed the Government, will 
consider further.  

Stewart Maxwell: To summarise our exchange 
on that area, it seems that the Government wishes 
to consider it in more detail. Will the Government 
have time to consult on the matter and come to a 
firm view on it prior to the bill reaching stage 2 
and, in particular, stage 3, or do you envisage 
some other process that would in effect be 
extended beyond the bill? 

Fergus Ewing: That is a fair question. Mr Butler 
knows the answer—we have shared it with the 
committee previously—which is that the 
Government believes that the three Scottish Law 
Commission reports on damages for personal 
injuries might usefully have been dealt with 
together. We did not say that it was essential that 
they be dealt with together, but we felt that the 
three reports—on psychiatric injury, on the time 
bar and on the issues in the bill—could usefully be 
considered together and dealt with in one piece of 
legislation. A pragmatic argument for that view 
would be that civil law reform often gets crowded 
out of the parliamentary agenda. However, there is 
also a more fundamental argument that 
recognises that although those issues can be 
considered separately, there are linkages. Dr 
Richard Simpson alluded to one example of that 
when he referred to section 4(3)(b) of the bill, 
which maintains the exclusion of mental harm from 
eligibility for damages for wrongful death. The 
maintenance of that exclusion may be right or 

wrong, but perhaps it would have been useful to 
consider that in the context of the Scottish Law 
Commission‟s “Report on Damages for Psychiatric 
Injury”. 

10:45 
I refer to that because that was our approach 

and, indeed, until April 2009, when Mr Butler 
asked a question and I answered it, we were not 
aware that there was any perceived or claimed 
urgency for considering the SLC‟s legislative 
recommendations on damages more quickly than 
the other two reports. Indeed, it was not until this 
year that there was an indication that there may be 
evidence to suggest urgency, particularly in 
mesothelioma cases. That is why we pursued the 
approach that we have done. 

In answer to Mr Maxwell‟s question about 
whether there is enough time for the Government 
to do that work between now and next May, I have 
to be candid that, although we have huge 
sympathy for the bill‟s aims—Mr Butler knows that 
from the meetings that we have had and the way 
in which we have dealt with the matter, which I 
hope has been constructive at all times—I very 
much doubt whether there would be sufficient time 
for the Government to deal with the necessary 
garnering and analysis of evidence, consideration 
of the issues and drafting of legislation in that time. 
Therefore, the answer must be that there would 
not be enough time for the Government to do that. 

Stewart Maxwell: That has helped to clarify the 
Government‟s position and I understand why that 
is the case, but I will press you on the SLC 
reports. You said that it would be preferable—I am 
not sure whether that was the exact word—to take 
all three reports together in one bill. Is that still 
your preferred option and are you saying, in effect, 
that you would prefer the bill not to proceed on its 
own or are you saying that it would be all right to 
proceed with the bill and deal with the other 
reports later? I am not convinced that I know 
where you stand on that. 

Fergus Ewing: We would ideally prefer to deal 
with the Scottish Law Commission‟s three sets of 
legislative recommendations together. It will not be 
possible to do that in this parliamentary session. 
Regardless of whoever forms the next 
Administration, it may be possible for that to 
happen reasonably swiftly in the first half of the 
next parliamentary session. 

Should we in the meantime support Mr Butler‟s 
bill? That is plainly the task that we have before 
us. I have indicated in my responses thus far that, 
for the reason that I have given—the lack of 
evidence on certain crucial areas—it is impossible 
rationally to reach any firm conclusion about 
whether the bill could be supported. I doubt that 
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we could support it in its current form. Perhaps it 
could be amended at stage 2, but the more 
important question is not whether that could be 
done but what evidence would be necessary for us 
to be sure that we were answering all the key 
questions rationally to ensure that our good 
intentions resulted in a good piece of legislation. 
That is the task before us, so I hope that that 
answer is understood. 

The Convener: Generally, we would have taken 
the view that the matters would best have been 
dealt with comprehensively rather than piecemeal, 
as has happened. However, we are where we are 
and we have before us a specific bill that we must 
deal with accordingly. 

Cathie Craigie: Minister, in your written 
submission to the committee you highlight that the 
Government‟s main concern is the proposal in 
section 7 of the bill to disregard the survivor‟s 
income. Why is the Government so concerned 
about that provision? 

Fergus Ewing: I understand from the evidence 
that has been received so far that that is one of 
the key issues. Our view is that it would be correct 
to disregard a surviving partner‟s income, but only 
if doing so would result in the surviving partner 
receiving a level of compensation that, in terms of 
patrimonial loss, would leave him or her broadly 
no better or worse off than if the victim had not 
suffered the fatal injury. 

At present we are not clear whether that would 
be the result; we have received conflicting 
evidence from our consultees. Some have argued 
strongly that ignoring the surviving partner‟s 
income entirely could result in significant 
overcompensation that would leave the partner 
much better off financially than they would have 
been if the victim had lived. We all agree that 
overcompensation would not be correct and would 
be hard to justify, but it seems that without further 
work there is room for doubt as to whether the 
proposed reforms would end inappropriate 
compensation, replace undercompensation with 
overcompensation or replace appropriate 
compensation with overcompensation. 

While I say all that, I am cognisant that—as has 
been argued in the evidence and as the policy 
memorandum and explanatory notes 
acknowledge—times have changed. The days of 
the nuclear family are perhaps over, in the sense 
that there used to be one breadwinner and one 
other person. 

There are myriad different circumstances, so it 
is difficult to reach a conclusion, but I am very 
much aware of and alive to the arguments that 
have been presented by those who favour 
disregarding the income of the surviving partner. 
All that I am saying is that the consultation 

responses indicate that the evidence needs much 
more consideration by experts before it would be 
prudent to reach a fixed conclusion. 

As is the case with the 25 per cent rule, there 
are options other than to completely disregard the 
survivor‟s income. The matter could be dealt with 
in other ways, but it is not for me to go into those 
at this stage, because we currently do not have 
enough evidence to consider what they may be. 

It would be imprudent to proceed on the basis of 
the current plan without pausing for breath and 
taking a bit more time to consider those matters. 

Cathie Craigie: I am sure that you appreciate 
the work that the Scottish Law Commission has 
put in. It is clear that Lord Drummond Young 
agrees with you, as he said in his evidence to the 
committee that at present 
“the law fails to reflect economic reality in a very large 
number of cases”.—[Official Report, Justice Committee, 14 
September 2010; c 3443.] 

The evidence that has been received suggests 
that when two people buy a home or set up as a 
couple—whatever the make-up of that couple may 
be—they make commitments in relation to the way 
in which they live their life and the income that 
both of them have. It seems that there are strong 
reasons to disregard the survivor‟s income. 

You raised the possibility of other options—you 
mentioned the 25 per cent rule—that might involve 
disregarding part of the income. How can it be 
right to talk about disregarding part of that income 
when it is considered not to be right to set figures 
for a deceased person‟s expenditure? 

Fergus Ewing: Our position is that we are 
considering whether it is right to disregard entirely 
the income of surviving partners, and we have 
received conflicting responses from our consultees 
that need to be considered further. We are 
obviously looking forward to the committee‟s 
deliberations on the issue. 

The question involves very difficult issues, and a 
number of complex arguments can be applied. If, 
for example, a husband dies leaving a wife who 
had been carrying out a job, would she be able to 
carry out that job in future or would she have to 
give it up because she needs to look after the 
children? The arrangements prior to the loss of her 
husband may have to be changed; it is a hugely 
complex situation. 

Instinctively, we all want the best result for 
someone who finds themselves in that tragic 
position, but as a Parliament that passes law, we 
have a duty to look carefully at the evidence that 
comes from experts. If it is conflicting evidence, 
that makes our task much more difficult, as I am 
sure all committee members would agree. My 
advice at this stage is that we need to spend more 
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time looking carefully at the range of conflicting 
evidence before it would be correct to come to a 
conclusion. 

Stewart Maxwell: Perhaps I misunderstood 
what was said, but could you explain the idea that 
there would be overcompensation if the surviving 
partner‟s income was disregarded? It seems to me 
that, irrespective of the surviving partner‟s income, 
the loss is the loss of income from the person who 
was the subject of a wrongful death. If they die 
and there is a case to be sued to replace that 
income because it was a wrongful death, it seems 
to me that the income of the surviving partner is 
irrelevant. Whether they earn nothing or £100,000 
a year, the loss is the same, and it is the loss of 
the deceased‟s income. Why is there an argument 
that people would be overcompensated if the 
income was disregarded or partially disregarded? 

Fergus Ewing: That is a perfectly legitimate 
view and, as I have already said, one with which 
we have a great deal of sympathy, but conflicting 
views have been expressed by those who 
provided evidence to the consultation that 
concluded recently. What I am saying is that, 
before the Government reaches a final policy view 
on the matter, out of respect to those who have 
taken the trouble to submit serious responses, we 
should—and everyone should—give careful 
consideration to those arguments. 

It is also accepted that the existing legal process 
is one that has been criticised by many. I read the 
evidence that the committee has taken thus far 
and I have considerable sympathy with it, but that 
does not detract from our task as legislators, 
which is to ensure that we provide a fair and just 
result. I accept that there is a strong basic sense 
of what is right behind what Mr Maxwell says, and 
that that view is shared by many who have given 
evidence. 

I do not know whether Alison Fraser from the 
legal directorate would like to give a more lawyerly 
answer than I can muster. 

Alison Fraser (Scottish Government Legal 
Directorate): I do not have anything particular to 
add to the minister‟s response. I do not know 
whether Paul Allen has anything to add. 

Paul Allen: We have generally accepted that 
there are significant concerns about the 
established Brown v Ferguson approach to the 
issue. Whether it is right to move wholly from that 
position to a position of completely disregarding 
the surviving spouse‟s income is something that 
we are still looking at, because we have had 
conflicting evidence from respondents. I think that 
we copied to the committee our analysis of those 
responses. The majority thought that the change 
would lead to overcompensation and that the 
surviving spouse would be financially better off 

than they would have been had the death not 
occurred. 

Although we need to read into that and find out 
why it might happen, we need to recognise the 
views of everyone on that side of the argument, 
from the judges of the Court of Session to the 
insurance industry. This is one of the few issues 
that united that industry. It was split on quite a few 
issues, but it was united on this one. Fife Council 
and various other consultees also argued that the 
change would lead to overcompensation. We are 
not sure that that is true, but we need to look into 
the matter to ensure that it does not happen, 
because the idea that someone will be better off 
with their partner dead than alive is just not one 
that we would feel comfortable with. 

The Convener: I can imagine some difficult 
scenarios arising from that. 

Stewart Maxwell: I am sorry, convener. It may 
well be that I am just failing to understand, but why 
would it result in overcompensation? I am not 
asking for the Government‟s view. You said that 
there is a difference of opinion on the matter. If a 
wrongful death occurs and there is a loss of 
income but that income is replaced, why is that not 
just compensation? Why is it overcompensation? 

Paul Allen: If the law‟s aim is to try to put a 
person back in the position that they would 
otherwise have been in, the line that opponents of 
the proposal take is that, given the practicality of 
pooled income in most families, ignoring the 
surviving spouse‟s contribution to the family 
income could lead to overcompensation. A couple 
of consultees have given examples of the 
mechanics of how that might happen, which we 
could go into in more depth. That is the view that 
is taken; we have not decided whether that is right 
or wrong. 

11:00 
Stewart Maxwell: I do not want to labour the 

point, but I still fail to understand the position—
perhaps the committee could be given worked 
examples to explain it. Whether the income is 
pooled or whether spouses have separate bank 
accounts—whatever is done—if income is lost and 
the result of a case is to replace that income to the 
family group, that is compensation—not 
overcompensation. That would replace the lost 
income and put the family back in the same 
position. I fail to understand the argument that that 
is somehow overcompensation. Perhaps I need to 
look at that more. 

Cathie Craigie: I want to be clear about the 
Government‟s position. You do not oppose the 
disregard, but you are concerned that some in the 
industry have raised issues in their consultation 
responses. 
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Fergus Ewing: Yes. 

Cathie Craigie: As Stewart Maxwell suggested, 
perhaps we could have some of that information 
before we complete our stage 1 report. 

Fergus Ewing: As I said, we have not reached 
a conclusion because we have received conflicting 
evidence, which is fairly hot off the press—the ink 
is not exactly still wet on the page, but it has only 
recently dried. We will have to consider that 
evidence more carefully. 

Insurance companies have put the arguments. 
They have a job to do and they must provide 
appropriate compensation. We are dealing with 
tragedies—with the loss of human life. Some 
would argue that the assignation of a sum of 
money for the loss of life can never really be done 
fairly—how do we compensate for the loss of life? 
We are dealing with hugely sensitive issues. 

To answer Mr Maxwell‟s point, I will try to speak 
for some of the consultees and not for the 
Government. My understanding—if it is wrong, we 
will come back to the committee—is that some 
have argued that significant overcompensation 
could leave someone much better off financially in 
terms of the income and finances return than they 
would have been if the victim had lived. That is a 
hard conclusion to reach, and we have not 
reached it, but I desire not to be seen to be 
fudging or not answering the question. 

Assigning a sum of money to provide proper 
compensation in tragic circumstances is a difficult 
and sensitive task. It is proper to recognise that 
the insurance industry has a legitimate point of 
view, which we need to take into account if we are 
to pass proper laws, not least because all in 
society pay insurance premiums. We must 
consider the whole picture when we pass 
legislation, which includes the insurance 
companies‟ reasonable views. 

I hope that I have made a reasonable stab at 
the issue, but I undertake to write to the committee 
and to see whether we can provide more 
information, as members have raised the question 
a few times. 

Robert Brown: I suggest that the issue is being 
treated a little simplistically. The claimant is not 
given the whole of the deceased person‟s lost 
income. Sums of money are deducted from that to 
reflect in one form or another the whole family 
situation, of which the family‟s expenditure and 
income must be part. The issue is where we end 
up on the deduction from the original income of 
£100 or £200 a week or whatever that went to the 
family and which was lost after the victim‟s death. 

Fergus Ewing: That is a fair comment and is a 
reasonable point, but it does not— 

Robert Brown: It does not help. 

Fergus Ewing: It does not take us to a 
conclusion. Mr Allen mentioned Brown v 
Ferguson. The Scottish Law Commission 
describes one concern about the Brown v 
Ferguson approach as being that it acts as a 
straitjacket. Some respondents believed that no 
straitjacket exists. That was illustrated by the 
Guilbert case and the comments of the Court of 
Session judges, which have been remarked on, 
that the Brown v Ferguson approach is not 
absolutely binding but the SLC‟s 
recommendations would introduce a binding 
approach. We are not sure that that concern is 
right, but we need to be sure that it is wrong. 

Robert Brown: I move to the provision in 
section 7(1)(e) that the multiplier applied by the 
court should run from the date of the interlocutor, 
not the date of the incident or the date of the 
death. Does the Government agree with that 
proposal? In particular, does the minister accept 
on behalf of the Government the evidence, which 
seemed persuasive to me, that the matters that 
might be taken off the period between the death 
and the court order were de minimis—the chance 
that the deceased might have died anyway—and 
that, although there is an issue, it is so 
insignificant as to make little practical difference in 
reality? 

Fergus Ewing: In our consultation paper, we 
indicated that we were minded to accept the 
innovation that the multiplier should be attached to 
the date of proof, rather than the date of death. 
One reason for doing so is that it is possible, as a 
matter of fact, to demonstrate the actual loss and 
expense from the date of death to the date of 
proof. Having said that, in most cases there will 
not be a proof, so there will be a notional diet 
relating to actual loss; in other words, it is possible 
to calculate the actual loss from the date of death 
until the date of settlement. In the consultation 
paper, we felt minded to accept the innovation, 
partly because of that rationale. 

On the other hand, there is no doubt that those 
who have argued otherwise have a point, in terms 
of cold logic. It is argued that, if there are four 
years between the date of death and the date of 
settlement, actuarially the person might have been 
expected to pass away before the expiry of the 
four-year period—especially if they were older 
rather than younger—so some allowance should 
be made for that fact in the computation of the 
compensation. 

I am no expert on the subject—I recall that Mr 
Brown may have some expertise in it—but my 
brief perusal of the evidence indicates that the 
Ogden tables are designed to calculate the 
reduction in the amount that should be paid for the 
period between the date of death and the date of 
settlement or proof to reflect the fact of diminished 
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life expectancy. In cold logic, there is a case for 
that. I am not sure quite how significant the issue 
is; it may be de minimis. For someone who is 20 
or 30, it is likely to be of no consequence; it may 
arise only if someone is much older, in which case 
the payments will be much smaller anyway. 
Although this is not the major point at issue—it is 
not as important as the other points that we have 
identified—we and the courts must consider it. We 
cannot neglect the matter, which merits further 
investigation before we reach a conclusion. 

Robert Brown: The issue seems to be 
relatively straightforward. If I have understood it 
correctly, the argument is that the Ogden tables 
are not very accurate when they are applied to the 
period in question and that the matter is de 
minimis, in any event. Has the Government taken 
advice on the issue—which, as the minister points 
out, is a relatively actuarial point—with a view to 
allowing it to reach a conclusion? The issue has 
been around from the beginning and seems 
relatively self-contained and straightforward. With 
respect, I would have expected the minister to be 
able to give us a slightly clearer answer than he 
has given this morning. 

Fergus Ewing: I cannot give a clear answer 
because—as I have indicated several times—we 
have only just received the responses. Surely Mr 
Brown would expect any minister to study carefully 
responses to a consultation exercise—not to do so 
would be a clear derogation of any minister‟s duty 
to consultees. If we did not consider consultees‟ 
responses in that way, we might find that 
consultation exercises were not treated with the 
seriousness that they merit and that people were 
not inclined to submit their views. I am afraid that I 
do not agree with the member on that point, 
although I agree that this is not the major issue. 
We want to reflect on it further, but we will be able 
to reach a conclusion on it. 

I undertake to come back to the committee after 
we have reflected further on the matter, when we 
may be able to provide a clearer position on it. We 
stated in the consultation paper that we were 
minded to accept this innovation, so we have 
already indicated a position in principle. We simply 
wish to show respect to those who have taken the 
trouble to submit their views and to ensure that we 
are absolutely correct in the matter. 

The Convener: Will there be an early 
conclusion on that? 

Fergus Ewing: Yes. 

Robert Brown: On a technical matter, the point 
has been made that most cases do not involve a 
court interlocutor—they are settled by agreement. 
Am I right in saying that the date for which that 
agreement would normally aim would be the date 
of the agreement rather than the date of a court 

interlocutor? Is that likely to be the approach that 
would be taken in negotiation? Can anyone clarify 
that point? 

Fergus Ewing: We will clarify that point in our 
written response, as it is a technical one. 

Robert Brown: I have a further question on the 
provision in section 4 on psychiatric issues. The 
minister is aware, from last week‟s evidence 
session, that the Law Commission has written a 
separate report on psychiatric injury and that, in an 
ideal world, the matter would be dealt with 
separately. We also heard last week that there is a 
degree of inconsistency in the current legal 
decisions on the matter. The committee would like 
some guidance from the Government on how it 
would prefer the matter to be approached. Should 
we fiddle about with a relatively minor amendment 
to the law at this point? Should we accept the 
current inconsistency and legislate separately on 
psychiatric issues later? If so, how do we deal with 
the interim position that emerges whereby there is 
uncertainty on psychiatric injury? 

Fergus Ewing: Mr Butler‟s bill takes the 
traditional view that, if a wrongful death leads to 
mental injury to someone who is entitled to claim 
losses, that is regarded as not compensatable. It 
is extremely difficult to judge whether that is right 
or wrong. There are different views pertaining to 
that—indeed, we have already heard some of 
them. I understand that the bill would not 
absolutely prevent damages from being paid for a 
mental illness that arose as a reaction. 
Nevertheless, it appears that, contrary to the 
approach in the case of Gillies v Lynch, such 
damages could not be awarded under the heading 
of grief and sorrow. That may mean that people 
who suffered mental illness in consequence of 
relatives‟ wrongful deaths would be able to claim 
damages only if they could establish that the 
defender owed them a duty of care, and that 
would not be an easy hurdle to overcome in many 
cases. 

Making a defender liable in relation to a mental 
illness or psychiatric injury suffered by a person for 
whom they had no duty of care would be a 
significant step. I understand why Mr Butler‟s bill 
declines to take that step. Equally, however, one 
could argue for the injustice of someone whose 
loved one has been wrongfully killed and who, 
through no fault of their own, then has their life 
blighted by a mental illness not being able to claim 
compensation for that illness and its 
consequences from the person or company that is 
acknowledged as being responsible for causing 
the death. These are very difficult issues, which is 
another reason why we feel that more time and 
consideration should properly be given to study of 
them. 

187



3539  28 SEPTEMBER 2010  3540 
 

 

Robert Brown: Nonetheless, were the 
committee to take the view that the bill should go 
ahead, in broad terms, could the Government give 
us some guidance on how it would prefer this 
particular aspect to be dealt with? Should it be left 
out altogether, should there be an interim solution 
of some kind—either the one that is in the bill or 
another one—or does the Government have 
another view on the matter? 

Fergus Ewing: That is a very serious question, 
on which I would prefer to take advice than give 
you an off-the-cuff answer. With your permission, 
convener, we will take that one to avizandum. 

The Convener: Well, please bring it back 
somewhat more quickly than matters normally 
return from that particular locus. 

11:15 
Nigel Don (North East Scotland) (SNP): Good 

morning, minister. I was listening carefully to what 
you said about the duty of care in relation to 
compensation for mental injury. I do not know 
whether I picked you up correctly, but I thought 
you said that you thought that the duty of care 
owed to somebody not to kill them would be 
different from the duty of care to the victim‟s 
dependants, who might suffer some mental illness 
as a result of the victim‟s death. Obviously that is 
conceptually different, because the injury is 
different, but is the duty of care different? 

Fergus Ewing: I feel as if I am now sitting an 
examination in civil law. 

Nigel Don: Yes, forgive me. I think you are. 

Fergus Ewing: That is an experience for which 
I feel underprepared and to which I feel 
considerably ill-suited. However, it is a serious 
question, so I will ask Alison Fraser from the legal 
directorate to answer it. 

Alison Fraser: I will try my best. Where the 
victim is killed, if the person representing the 
relatives can establish that the defender owed 
them a duty of care, that the death was reasonably 
foreseeable and that negligence occurred, that is a 
far more direct causal connection. If, say, the son 
of the deceased suffered a mental illness as a 
result of his father‟s being killed, he would have to 
establish that the defender owed him a duty of 
care because it was reasonably foreseeable that if 
the defender was negligent and the father was 
killed, the son would suffer a mental illness. That 
scenario is almost one degree removed. 

Nigel Don: Mr Ewing did indeed pass some 
exams once upon a time—it was a long time ago. 
The fundamental issue is foreseeability. 

Alison Fraser: I think so. 

Nigel Don: We are back with the Wagon Mound 
and all that. Thank you. 

James Kelly (Glasgow Rutherglen) (Lab): 
Good morning, minister. On the financial 
implications of the bill, councils made a couple of 
submissions to the Finance Committee and the 
Scottish Government expressing concern about 
the potential additional damages costs for which 
they would be liable. The counter to that is that if 
councils set up the correct insurance, they would 
be able to cover themselves. However, even in 
such cases, some of the excesses and premiums 
can be quite high. The councils are clearly 
concerned about their potential exposure to costs, 
which would put them under pressure, particularly 
when budgets will be under much pressure and 
greater scrutiny in the coming financial period. Do 
you have any comments on any of those issues? 

Fergus Ewing: Which councils are we talking 
about? 

James Kelly: Fife Council and North 
Lanarkshire Council. 

Fergus Ewing: I am not sure that I have those 
submissions in front of me. I gather that Mr Allen 
has genned up on this, so I ask him to answer. 

The Convener: Mr Allen, will you pick up that 
buck and offer a solution? 

Paul Allen: We sent our consultation paper to 
every local authority in Scotland and to the 
Convention of Scottish Local Authorities. We got 
responses from Fife Council and North 
Lanarkshire Council—I think that they were the 
only two local authorities that responded. They 
both raised concerns about the financial 
implications for them. I imagine that those 
implications would be mirrored in several other 
councils across Scotland, and I am not sure why 
the other councils have not responded. Fife and 
North Lanarkshire obviously feel that there could 
be extra cost for them. Whether that cost would be 
significant, I am not entirely sure, but the councils 
seem to be sufficiently exercised about it to have 
raised the matter. 

The Convener: Mr Kelly asked about the 
Government‟s position with regard to the 
statements by the two councils. 

Paul Allen: I think that the councils have raised 
legitimate points. They think that the excesses 
could impact on the amount that they have to pay. 
The premiums that they have with insurance 
companies appear to have quite high excesses, so 
the councils will have to pay out of their own funds 
before the insurance companies would pay. I think 
that the councils were worried that their premiums 
to insurance companies might also be increased, 
which is another issue that has been raised more 
generally. 
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James Kelly: Those are the issues that the 
councils raised. Has the Scottish Government 
considered them and the impact on councils‟ 
funding, particularly in the coming period? 

Paul Allen: As the minister mentioned, we 
completed our assessment of the responses only 
about a week ago. We are aware of them, but we 
have not gone into any detail in considering how 
much validity they have and how we will address 
them. 

James Kelly: Convener, perhaps I could ask 
the Government and appropriate officials to review 
the councils‟ submissions and reply to the 
committee with their considerations. 

The Convener: That would be an appropriate 
way forward. 

Fergus Ewing: We will do that. We are 
concerned that we should have information that is 
as accurate and complete as possible regarding 
the impact of any legislation on the public purse. 
That includes the impact on local authorities. We 
have noted the work in the financial memorandum, 
which postulates eight fatal cases at a cost of 
£270,000 per annum, although the footnote states: 

“A large proportion of this sum will fall to be met by the 
local authorities‟ insurers”. 

To be fair, Mr Butler has encompassed that point 
in his bill in principle. 

The Government has a duty to be reasonably 
satisfied that any estimate is as accurate as we 
can ascertain using our best endeavours. It might 
be that we will come to the committee to say that, 
because we have had only a minimal response, 
we do not feel confident that we could so 
ascertain. However, without prejudging the issue, 
we will study the papers and come back to you on 
the local authority matter, and on general financial 
issues. 

For example, although I believe that Mr Butler 
provided supplementary information when he gave 
evidence to the Finance Committee recently, I 
have not studied it, so I am not sure whether 
allowance has been made for cases in the health 
service. There could be loss of life in the health 
service, perhaps through medical negligence—
hopefully very rarely—which could lead to costs to 
the health service. We will come back to the 
committee and the Finance Committee on that. 
We are not quite sure whether that factor has 
been considered. 

James Kelly: It would be useful if you came 
back to us on those issues and the implications for 
Scottish Government spending departments. 

Linked to that, the statement of funding policy in 
the financial memorandum makes the point that, 
when legislation is passed by a devolved body, 

and there are financial implications for the United 
Kingdom Government, any additional funding that 
results would require to be met from the devolved 
body, unless other arrangements have been 
made. Building on the minister‟s example of the 
health service, if there were implications for the 
Ministry of Defence, the additional funding that 
required to be met by the Ministry of Defence as a 
result of legislation passed by the Scottish 
Parliament would have to come from the Scottish 
Government. Has any clarification been sought 
from the UK Government about other 
arrangements that could be made? 

Fergus Ewing: The short answer is no. The 
statement of funding policy says: 

“where decisions taken by any devolved administration 
or bodies under their jurisdiction have financial implications 
for departments or agencies of the UK Government ... the 
body whose decision leads to the additional cost will meet 
that cost.” 

In other words, if we pass legislation that costs the 
Department for Business, Innovation and Skills a 
lot of money, that cost might, ultimately, be passed 
on to us. We have not yet received from the UK 
Government any indication that it will attempt to 
pass on to us the cost of its historic liabilities, 
effectively removing something that we estimate 
tentatively at £0.5 million per year from our 
budget, and we would certainly argue against any 
attempt so to do. 

James Kelly: What do you mean by “historic 
liabilities”? 

Fergus Ewing: I was referring to the fact that 
many of these cases might be the responsibility of 
British Shipbuilders, for which the UK Government 
would have accepted implied responsibility. 
Because those cases—in particular, the 
mesothelioma cases—relate to negligence in the 
past, it could be said that those are, if you like, 
contingent liabilities caused by negligence in the 
past for which UK bodies are responsible. 

That is a top-of-my-head response, and we will 
look at the Official Report to see whether any 
clarification is required. After all, these issues are 
very important and our finance colleagues might 
also want to examine them. In any case, in 
response to Mr Kelly‟s question, I think that that is 
the main thrust behind the phrase “historic 
liabilities”. 

James Kelly: Do the liabilities relate to future 
events or to claims that have already been 
settled? Have you sought clarification from the UK 
Government on the matter? 

Fergus Ewing: One does not seek a response 
on a question until it ceases to be a hypothesis. At 
the moment, no law has been passed, so it would 
be premature to seek such clarification—or, at 
least, expect it to be provided. That said, we would 
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stoutly resist any attempt by the UK Government 
to make the Scottish Government pay for the cost 
of its historic liabilities. I do not know whether the 
committee has decided to seek evidence from the 
UK Government on the matter—it will be up to the 
committee to decide whether that is appropriate—
but if the committee were to feel that the 
Government should do so and were to so advise 
us after discussion, we would obviously take the 
suggestion very seriously and consider it very 
carefully. 

James Kelly: For the sake of accuracy, I point 
out that the Finance Committee‟s report on the 
financial memorandum says: 

“the Scottish Government confirmed that it was seeking 
clarification from the UK Government.” 

I am not trying to be awkward; I am simply trying 
to find out whether clarification is being sought. I 
accept that you might have to take the matter 
away and check it out. 

Fergus Ewing: As I said, we are happy to look 
at that and come back to the committee. I certainly 
have not signed off any letter to that effect, but I 
will clarify the issue for the committee. 

Robert Brown: On a related point, a 
supplementary letter that arrived this morning from 
Simpson & Marwick suggests that there might be 
an impact on forum shopping and says that at the 
moment, even without the bill, loss of society 
claims are significantly higher in Scotland than in 
England and that, if the bill‟s provisions on 
spouse‟s income and so on were to go ahead, 
there would be even more significant differences 
between Scotland and England. 

Does the Scottish Government have any 
information on the current extent of forum 
shopping and does it have any fears over Simpson 
& Marwick‟s suggestion about forum shopping in 
the future? The issue is not unimportant, because 
it feeds into Mr Kelly‟s point about the UK 
Government‟s liabilities and contingent liabilities 
and the fact that organisations such as Marks & 
Spencer and John Lewis have places of business 
in Scotland and England and could therefore be 
sued in either place. 

Fergus Ewing: We do not have any evidence 
with us about forum shopping. In any case, we 
cannot have any evidence on the specific question 
whether the bill, if it became law, would lead to 
that—we can have only views. That said, I am 
aware that Simpson & Marwick has professional 
experience in this area and acknowledge that it 
has raised a serious issue that we would consider 
carefully alongside the others that have been 
mentioned. After all, if forum shopping were to 
happen on a serious scale it would have 
implications that we would want to have 
considered. With your permission, convener, we 

will see whether we can offer any further 
information on the matter and, if so, we will pass it 
on in writing to the committee. 

The Convener: Again, that would be helpful. 

We have had a long session. Does Bill Butler, 
who will give evidence next, wish to raise any 
points? 

Bill Butler (Glasgow Anniesland) (Lab): Not 
at this stage, convener. 

The Convener: I am sure that all the points that 
you have in mind will be more than adequately 
covered in your evidence. 

I thank the minister and his officials for their 
attendance and exceptionally useful evidence. We 
await replies to certain matters that remain 
outstanding at their earliest convenience. 

I suspend the meeting for a few minutes. 

11:30 
Meeting suspended. 

11:37 
On resuming— 

The Convener: The second panel this morning 
is Bill Butler MSP; and Syd Smith, who is a senior 
partner, and Laura Blane, who is a partner, of 
Thompsons Solicitors Scotland. I anticipate that 
Mr Butler will speak to the policy matters and will 
get assistance from his two colleagues in respect 
of some statistics and studies that have been 
carried out. I invite Mr Butler to make a short 
opening statement. 

Bill Butler: Thank you, convener. Good 
morning, colleagues. 

I thank the committee for the opportunity to 
speak to it about my bill. As the convener says, I 
have with me, as supporting witnesses, Ms Laura 
Blane and Mr Syd Smith, both of Thompsons 
Solicitors Scotland. Thompsons specialises in 
personal injury cases, among which are, tragically, 
cases involving fatal injuries. Those range from 
disasters such as Piper Alpha through to medical 
accidents such as hepatitis C and Clostridium 
difficile, industrial accidents, road traffic accidents, 
railway accidents, shipping accidents and 
industrial diseases. In view of Thompsons‟ role in 
such cases, it has assisted me in preparing the bill 
and the accompanying documents, including the 
financial memorandum and the additional paper 
that was forwarded to the clerks of the Justice 
Committee and the Finance Committee on 6 
September, entitled “Revised Financial Effects of 
Damages (Scotland) Bill 2010”. 
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I introduced the Damages (Scotland) Bill, plus 
the accompanying documents, in the Scottish 
Parliament on 1 June 2010. The bill‟s purpose is to 
implement the recommendations of the Scottish 
Law Commission‟s “Report on Damages for 
Wrongful Death”, which was published in 
September 2008. In Scots law, when an individual 
suffers an injury or contracts a disease as a result 
of the actions or omissions of another person or as 
a result of the acts or omissions of a legal entity 
such as a company, damages can be claimed 
from the wrongdoer. 

The law makes specific provision for cases of 
personal injury that result in premature death, 
whether that death is immediate or more 
protracted. The Damages (Scotland) Act 1976 is 
the main piece of legislation that addresses 
damages for wrongful death. The Scottish Law 
Commission concluded in its report that, although 
“there is general satisfaction with the existing law and ... 
there is little support for radical reform”, 

there is general acceptance that the 1976 act 
“has become over-complex and, indeed, contains 
inaccuracies as a consequence of the numerous 
amendments made to it.” 

Accordingly, the Law Commission‟s major 
recommendation was 
“that the 1976 Act should be repealed and replaced by new 
legislation which will restate the current law with greater 
clarity and accuracy.” 

Appendix 2 to the policy memorandum contains 
a complete list of the commission‟s 
recommendations. Members will observe that 
most of them recommend the continuation of the 
existing law. Indeed, the commission recommends 
that only five substantive changes to the existing 
law be made. 

The first of the two most significant amendments 
concerns the deductions that require to be made 
when calculating the financial loss of a person 
dying from personal injuries through the fault of 
another, in order to take account of that person‟s 
living expenses. The commission recommended 
that there should be a standard deduction of 25 
per cent of the victim‟s net income to take account 
of living expenses. 

The second amendment concerns the financial 
loss that is suffered by any dependent relative of 
such a person who has died, in order to take 
account of the deceased‟s living expenses and the 
dependant‟s own income. The commission 
recommended that there should be a standard 
deduction of 25 per cent of the deceased‟s net 
income to take account of such living expenses 
and that no deduction should be made for the 
income of the widow or widower or dependent 
children. The introduction of those provisions 

would simplify and modernise Scots law on 
damages. 

Reform is needed urgently because of the 
nature of the cases and the number of people who 
are affected. Hundreds of people in Scotland are 
wrongful death victims or become ill with fatal 
work-related diseases every year. On average, 30 
people die every year in Scotland in workplace 
accidents. In 2008, 272 people died on Scottish 
roads. Between 1 January 2009 and 20 April 
2010, 210 people with mesothelioma and 58 
people with asbestos-related lung cancer sought 
assistance from Clydeside Action on Asbestos. In 
numerous other fatal accidents that were 
unrelated to work or road traffic accidents, the 
deceased person was the victim of another‟s 
negligence. 

Most such deaths become claims and then court 
actions. Year on year, they add to the volume of 
wrongful death cases in which claims are made. It 
is accepted that wrongful death cases are among 
the most difficult and anxious cases with which 
personal injury practitioners deal. Such cases tend 
to be hard fought by insurers and defenders, 
which can mean that they take longer to resolve. 

As well as dealing with their bereavement, 
families have the practical burden of financial 
hardship to shoulder, and the unknown and often 
daunting legal process to face. If the reforms in my 
bill can reduce the uncertainty and delays to which 
families and victims are subjected, the Scottish 
Parliament will meet a need that has perhaps 
been understood only by victims and those who 
assist them. 

Neither the financial memorandum to the bill, 
nor the additional paper, nor the recent Scottish 
Government consultation paper on the Law 
Commission‟s report anticipate that the number of 
cases that are brought for damages for wrongful 
death will increase as a result of the bill. The bill 
will create no new category of wrongful death 
case. Like the Scottish Government, I anticipate 
that there will be an increase in the level of 
damages that are awarded for loss of financial 
support in cases in which the surviving spouse, 
civil partner or cohabitant has his or her own 
income. The Scottish Government anticipates that 
the proposed change will be particularly beneficial 
for survivors who are relatively high earners—I 
can but agree and do not demur. 

The financial memorandum suggests that 
savings will be associated with the enhanced legal 
clarity that is anticipated as a result of the bill. 
Indeed, a number of respondents to my 
consultation saw potential savings associated with 
enhanced legal clarity or suggested for the same 
reason that the proposals would be cost neutral. 
However, I accept that other respondents were 
more cautious. The Association of British Insurers 
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and the Forum of Insurance Lawyers suggested a 
need for further financial assessment of the 
proposals‟ impact, while the Forum of Scottish 
Claims Managers thought that costs associated 
with the bill would be passed on to consumers in 
various ways. 

I am grateful for the committee‟s indulgence and 
I will do my best to answer members‟ questions. 

11:45 
Claire Baker: I will start with questions on the 

assessment of the victim‟s reasonable living 
expenses and the proposed 25 per cent rule. Will 
Bill Butler respond to the minister‟s points this 
morning? It is clear that the Government is not 
convinced on the need for the 25 per cent fixed 
rule. The minister raised the concern that it could 
lead to over or undercompensation, and said that 
there was a risk that it would not provide a just 
solution for everyone who wanted to pursue a 
claim. I understand that last week the committee 
considered whether the fixed rule would avoid 
intrusive inquiries into family life, as such inquiries 
would have to be undertaken if there were other 
aspects of claims, such as claims for non-
patrimonial loss. Will Bill Butler respond to the 
arguments that have been put against the need for 
a fixed 25 per cent rule? 

Bill Butler: I thank the member for that very 
important question. 

Let me say in beginning this question session 
that I realise fully that the Government has to be 
very cautious, as do members, because we are 
charged as members of the Scottish Parliament 
with ensuring that any legislation that we consider 
is resilient and durable and does not have 
unintended consequences. I do not have an 
argument with the minister in the sense that we 
will fall out over his evidence. He has to be 
cautious, and because of his and the 
Government‟s caution on this issue and others a 
body of correspondence will flow to the committee. 

That said, I believe that the fixed 25 per cent 
rule on the victim‟s living expenses is right. That 
does not mean to say that we are dealing with an 
exact science. As many witnesses have referred 
to, there is always an element of arbitrariness—
that is difficult to say, but I think I got it out. Lord 
Drummond Young, Mr Garrett and others said that 
it is difficult to calculate individuals‟ living 
expenses and one has to take a broad approach. 

Some people might think that 25 per cent is a 
low figure but, when one looks into elements of the 
overall household expenditure that cease on 
someone‟s death, according to many witnesses it 
is pretty close to the mark. Mr Garrett of the Law 
Society gave this example. He was involved in the 
case following the Super Puma helicopter disaster 

in the North Sea in 2009, and he said that despite 
differing circumstances—ages, surviving spouses, 
incomes and so on— 
“we were able to reach agreement on a 25 per cent 
reduction without any difficulty”.—[Official Report, Justice 
Committee, 7 September 2010; c 3420.]  

The 25 per cent fixed rule will do a number of 
things. It will speed up the process. It will not 
entirely avoid the intrusive aspect—to say that 
would overstate the case in my bill, which is really 
the Scottish Law Commission‟s bill from one of the 
appendices to its report—but it will minimise the 
intrusive questioning, especially at a time when 
the feelings of people who have recently been 
bereaved are very jagged, if I may put it that way. 

Let me quote Lord Drummond Young: 
“In practice, settlement negotiations start on the basis 

that the deceased spent 25 per cent on himself and the rest 
on ... the family”.—[Official Report, Justice Committee, 14 
September; c 3442.] 

That takes me back to a comment by Mr Garrett, 
although he was not the only one to say this—the 
parameters are not wide. If the parameters were 
wide, the 25 per cent figure and the broad-brush 
approach might not be correct, but they are not 
wide. That has been argued by no less than Lord 
Drummond Young, Mr Garrett, Mr Maguire, Mr 
Conway and many others. 

I realise that Claire Baker did not refer to the 
difficulty that the Court of Session judges had with 
the proposal, but I will pick up on that anyway, if I 
may. Again, I pray in aid no less a person than 
Lord Drummond Young, who was right when he 
said that the flaw in the Court of Session judges‟ 
view is that they think that all of the remaining 
figure goes on general household expenses, but it 
does not—it breaks down into expenditure on the 
spouse and the children and the general 
household expenses. Lord Drummond Young says 
that no figure can be exact but “We”—that is, the 
Scottish Law Commission— 
“thought that a degree of arbitrariness seemed a worthwhile 
price for getting rid of the need for an intrusive and 
upsetting investigation of household expenditure.”—[Official 
Report, Justice Committee, 14 September 2010; c 3442.] 

The 25 per cent rule would be a good reform, for 
the reasons that I have begun to outline. I know 
that the Government and members must be 
cautious, and that is correct when considering 
legislative reform. However, there comes a point 
when the evidence that the committee has taken, 
the consultation for the Scottish Law Commission 
report, my consultation and the Government‟s 
consultation have to be considered and assessed 
and a judgment has to be made. Of course there 
will be opposing sides. Of course the minister was 
right that, largely, those in the insurance 
industry—the defenders—are agin a lot of the 
reform and that personal insurance lawyers and 
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trade unions are for it. However, it comes down to 
the judgment of the committee and the Parliament 
as to what is the just cause and the just reform. 

Claire Baker: I was going to ask about the 
minister‟s stressing of a lack of evidence, but your 
comments about the committee being responsible 
for making a judgment perhaps answer that. 
However, I am happy to hear further views on that 
if you have more to say. 

Has any consideration been given to 
alternatives to a 25 per cent fixed rate? There was 
discussion this morning about whether there could 
be a variable rate, with perhaps a different rate for 
those who have no dependents. Have you 
considered that proposal? 

Bill Butler: I listened carefully to that. It was 
hinted at in last week‟s evidence session, although 
I cannot remember by whom—it might have been 
the representative of Simpson & Marwick. I do not 
agree with that, because we are dealing with a 
loss of income, and a loss of income is a loss of 
income. I hesitate to say this, and I know that it 
was not said in this way, but to separate out 
deserving and undeserving cases would be wholly 
to miss the point. If there has been a loss of 
income, the case is deserving, whether it be 
mesothelioma victims, road traffic accident victims 
or those who die because of industrial disease, 
Clostridium difficile or hepatitis C. I do not accept 
the premise; it would be the wrong way to go. 

There was a second point, but I have forgotten 
it. 

Claire Baker: The minister stressed the lack of 
evidence. 

Bill Butler: Ah yes. I do not think that there is a 
lack of evidence. I do not mean that further 
investigation would not prove helpful to the 
committee, to me as the member in charge of the 
bill and to the Parliament. However, there is a 
body of evidence, which has been gathered 
through the Scottish Law Commission‟s report and 
the consultation that the committee told me to 
undertake because, quite rightly, you did not 
accept my statement of reasons about a year and 
a half ago. 

The Convener: That was not what you said at 
the time. [Laughter.]  

Bill Butler: You are right but, on reflection, I 
realised the committee‟s wisdom. 

It is a serious point. My consultation has helped, 
as has the Scottish Government consultation, for 
which I commend it. I do not have a problem with 
the Government‟s consultation, but I do have 
difficulties with the minister seeming to say again 
and again—although not on everything—that the 
Government cannot come to a definitive view 
because it needs to hold more consultation or to 

ask someone else. There comes a point when it is 
necessary to cut to the chase and recognise that 
there is a body of evidence. 

Initially, at this stage of the process, it will be up 
to the convener and other committee members to 
come to a judgment when you draft your stage 1 
report and then, if the bill gets through stage 1, it 
will be up to the Parliament to come to various 
judgments. I agree that there are areas in which 
amendment may be necessary, but now is the 
time to act on behalf of the many people who are 
waiting. 

As far as mesothelioma is concerned, there are 
347 such cases. We are talking about people who 
are dying, and that is not the total number of 
people who are dying from mesothelioma—it is the 
number of cases that Thompsons has; I believe 
that Thompsons has about 90 per cent of the 
cases. [Interruption.] I beg your pardon—that 
figure includes cases of families of people who are 
deceased. There is a mixture. 

That would be my approach, Ms Baker. 

Cathie Craigie: Good morning, Mr Butler. You 
have demonstrated that you are never a man to 
hold a grudge. 

Bill Butler: That is true—I can answer that. 

Cathie Craigie: I know that. You have 
confirmed it this morning. 

I want to push you on an issue that Douglas 
Russell of Simpson & Marwick Solicitors has 
raised in a letter to the committee. He is 
concerned that 
“there is a serious risk of under compensation.” 

My colleague Robert Brown raised the matter with 
the minister. Mr Russell highlighted the case of a 
37-year-old married scaffolder with six children 
who falls to his death in an industrial accident. The 
argument that that man spends 25 per cent of his 
income just does not stand up. The proportion of 
his income that he spends could reasonably be 
calculated to be as low as 15 per cent. How would 
you answer that? I know that the law cannot cover 
every case, but how would you respond to the 
point that Simpson & Marwick has raised with us? 

Bill Butler: It is an important point, but I tend to 
think that such cases would be very rare. By far 
the largest number of people who are 
undercompensated are those who settle because 
they feel that they need to take a settlement. That 
is especially true of mesothelioma sufferers. They 
settle and are undercompensated because they 
feel that they must take the offer, as it is all that 
they can do. I am saying clearly to the committee 
that it will always be possible to pick an example—
as Simpson & Marwick has done—that proves that 
in rare cases there may be undercompensation, 
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but I believe that the 25 per cent rule would result 
in certainty, which is much to be desired. 

12:00 
Cathie Craigie: Simpson & Marwick argues that 

having a rebuttable presumption would be one 
way of dealing with this concern. You have read 
and listened to the evidence that we have received 
in that regard. If a rebuttable presumption were 
included, would it take us forward? 

Bill Butler: No, it would take us backward. The 
case in the Simpson & Marwick submission is 
almost a theoretical one. My reading of the 
evidence and my understanding of what I am told 
by people who practise in this area every day 
suggests that undercompensation is happening 
right now, especially in cases of mesothelioma.  

The answer to the question of whether the 25 
per cent should be subject to a rebuttable 
presumption is definitely no. Introducing a 
rebuttable presumption would completely 
undermine what the bill seeks to do. It would, 
plainly and simply, be a wrecking amendment, 
although that would certainly not be the intention 
of anyone who was thinking of amending the bill in 
that way.  

Insurers and/or defenders would plead the 
rebuttable presumption in every case and use it as 
an excuse to make even more intrusive 
investigations into families‟ economic situations 
than happen at the moment. I will again pray in aid 
Lord Drummond Young, who said that the problem 
with a rebuttable presumption was that 
“it would still be necessary to perform the upsetting and 
difficult exercise of going through the household 
accounts—the family expenditure—with the surviving 
spouse or another member of the family. In one sense, 
things would be worse than they are at present. Currently, 
the exercise is done at the outset of proceedings through 
sitting down with the family‟s solicitor. If there is a 
rebuttable presumption, in many cases the exercise would 
be performed at a later stage rather than at that stage, 
under pressure of demands for information from the 
defender”.  

In essence, if a rebuttable presumption were 
introduced, there would be a greater likelihood of 
upset than there is under the present system. In 
the words of Lord Drummond Young: 

“a rebuttable presumption of that nature would not be a 
particularly good solution.”—[Official Report, Justice 
Committee, 14 September 2010; c 3444.] 

That is an admirable example of understatement. 
He never said a truer word.  

Stewart Maxwell: If we assume that household 
expenditure follows the normal distribution curve 
and that you are correct in saying that 25 per cent 
is in the middle of that curve and therefore covers 
most people, some people will be 

undercompensated and some will be 
overcompensated. Is it right that, even though 
those cases might be small in number—you have 
described the case in the Simpson & Marwick 
submission as “hypothetical”, which I do not 
accept—the loss that is suffered should be ignored 
just because the people involved do not have a 
personal expenditure of around 25 per cent? 
Although I accept that it might be an efficient 
approach, and that it might even be sympathetic to 
families in difficult circumstances, is it just? 

Bill Butler: I would say that there is always a 
degree of arbitrariness. There is no doubt about 
that and I concede that. However, that has been 
conceded by every witness on both sides of this 
argument. I simply say to colleagues that the 
situation at the moment is in need of reform and 
that the reform that I propose would deal with the 
vast majority of cases in a just way. For example, 
it is right to ally the 25 per cent rule to the issue of 
disregarding a spouse‟s income because the 
ruling in the 1990 Brown v Ferguson case is unfair 
and outdated. If we are talking about justice, I will 
quote Lord Drummond Young again, if I may. He 
said: 

“In what might be called an old-fashioned family ... the 
Brown v Ferguson ruling produces a ... fair ... result, but it is 
now much more common to find that both spouses work ... 
In effect, to maintain the household at the existing level the 
survivor needs his or her own income as well as the 
deceased‟s income, which is what is represented in the 
award of damages.”—[Official Report, Justice Committee, 
14 September 2010; c 3443.]  

I know that committee members are concerned 
to ensure that any reforms that come before the 
committee are seen to be just, that they will not 
have any unintended consequences, and that they 
are, as far as humanly possible, progressive—that 
they will make things better, and will reform, not 
deform, the situation. I think that, although it is a 
broad-brush approach, the fixed 25 per cent rule 
with the disregard of the spouse‟s income mirrors 
the vast majority of cases out there, reflects 
modern reality and will clear up much of the 
confusion about the extant 1976 act to which 
many witnesses have referred in previous 
evidence sessions. 

Stewart Maxwell: Can I take it from that answer 
that you think that, on balance, the better option is 
that a fixed figure of 25 per cent should come in, 
and that, as we discussed at the beginning, in the 
normal distribution curve, there would be winners 
and losers? In other words, if your model was 
implemented, there would be people who would 
be undercompensated and there would be people 
who would be overcompensated. I think that you 
said that you believe that that is a price worth 
paying for the gain that there would be from the 
efficiency of the approach and the sympathy 
towards individuals in difficult circumstances. 
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Bill Butler: If I gave that impression, I did not 
seek to do so. What I am trying to say is that, by 
and large, the fixed 25 per cent rule for the victim‟s 
living expenses taken with the disregard of the 
spouse‟s income will, in the vast majority of cases, 
reflect reality, and the compensation that is 
awarded will be fair and equitable. The incomes of 
the majority of those affected will be pretty 
modest. Let me put it this way. I recollect that 
colleagues have asked in previous evidence 
sessions whether the bill will advantage wealthier 
families. The verb “advantage” is the wrong one to 
use. The approach recognises that some people 
are wealthier than others. It necessarily follows 
that the family of someone on a high income will 
receive larger damages than the family of 
someone on a low income. By and large, though, 
the people we are talking about are not highly 
paid. Many of them work in industry or in areas in 
which there is a greater propensity for a 
dangerous situation to arise. Some of them can be 
retired, but they are largely people of modest 
income and right now what is happening—
especially, I would argue, in mesothelioma cases, 
but not only in those—is undercompensation. 
People settle because they simply cannot take any 
more. I am arguing that the 25 per cent rule and 
the disregard will lead to swifter, clearer and fairer 
compensation. 

Stewart Maxwell: But you accept that cases at 
either end of the normal distribution curve will 
either lose out or gain under your model. 

Bill Butler: The starting point in most 
negotiations is about 25 per cent. The bill follows 
the Scottish Law Commission report, which 
suggested that, as far as you can have accuracy 
in such matters, 25 per cent pretty accurately 
reflects reality. As Mr Conway, I think, pointed out, 
if the parameters were very divergent—say, 25 per 
cent and 50 per cent—there would be a case to 
say that 50 per cent was far too rough and ready 
and broad-brush. However, that is not really the 
case, because the figure varies little between 25 
and 30 per cent. What the Scottish Law 
Commission and Lord Drummond Young argued 
for and what the bill that I am in charge of 
represents is a reflection of reality and the fact 
that, at the moment, there is undercompensation, 
which the bill seeks to redress. That is what I am 
contending and arguing but, of course, it is up to 
members to decide. The judgment is yours, 
colleagues. 

Robert Brown: I would like to pursue the issue 
with Mr Butler, because I am finding it difficult to 
accept his basic proposition that the pursuer is a 
standard sort of person. Earlier, the minister told 
us that the measures would cover not only 
mesothelioma cases but road traffic accidents, 
medical negligence cases, industrial accidents and 
so on. It might well be that, with mesothelioma 

cases, the vast majority of pursuers tend to be 
rather more elderly with grown-up children. 
However, having been involved in a number of 
these cases over the years, I have dealt with 
scaffolders, road traffic accidents and medical 
negligence cases covering a variety of different 
ages and family compositions. With respect, 
Simpson & Marwick‟s example of a 37-year-old 
scaffolder with six children is by no means out of 
the realm of the normal—although I admit that the 
six children might be slightly higher than the 
average number. If Simpson & Marwick is right in 
suggesting that the actual deduction might be as 
low as 15 per cent, there is clearly an element of 
undercompensation in a case that is not 
necessarily unique but might be reflected in many 
road traffic accidents and medical negligence 
cases and so on. Does the member not accept 
that? 

Bill Butler: I will give a brief answer, and then 
call on the experiential assistance of either Ms 
Blane or Mr Smith. 

I accept that Mr Brown has a range of 
experience and expertise that I do not have, but I 
have been told that in reality insurers will not 
agree to a 15 per cent discount. If we look at the 
evidence from last week, Ronnie Conway from 
APIL commented that it is usually people from 
more ordinary backgrounds who are involved in 
fatal cases. That is certainly his experience. He 
argues that we do not find high earners working in 
factories or on oil platforms or the like, and that 
ordinary folk also tend to drive smaller, older cars 
that do not perform as well as larger ones. 
Perhaps I am wrong, but my belief from the 
information that I have gathered is that the 25 per 
cent figure will capture the large majority of cases, 
that it will do so in a way that deals with the 
undercompensation that I argue exists in many 
cases, and that it will provide a fairer outcome that 
is worth having. Perhaps I could bring in Mr Smith 
or Ms Blane. 

12:15 
Syd Smith (Thompsons Solicitors): I do not 

have quite the same number of years in law as 
Graeme Garrett has. I have been practising in 
personal injury for only about 28 years, but I have 
yet to come across an insurer who would agree to 
a 15 per cent discount. I am certain that, in the 
hypothetical example that Douglas Russell of 
Simpson & Marwick has provided, if I was arguing 
for 25 per cent and he was arguing for 15 per cent, 
we would be off to a hearing in the Court of 
Session and we would probably end up with a 
judgment halfway between the two, if we were 
lucky. 

In reality, I do not think that that sort of case 
happens. Insurers will always hold out for 
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significantly larger discounts than 25 per cent and 
the process of negotiation tends to favour them. 
There was some discussion about that at the 
committee‟s meeting a couple of weeks ago, when 
I think level playing fields were mentioned. 
Insurers have time, but many of the people for 
whom we act do not. Following traumatic fatal 
accidents, a common refrain that I hear from my 
clients is that they cannot get on with their lives 
until the case is settled. They feel as if their lives 
are on hold, so there is a lot of stress and 
pressure on them to get the case settled. They 
want to get it out of the way so that they can move 
on. That militates against arguing for every single 
last thing in their favour. 

We produced a supplementary written 
submission in which we concentrate on the effect 
that the bill would have on the multiplicands. The 
minister referred to that issue briefly this morning. 
If we look at the way in which the numbers pan out 
at the moment—they are taken from real cases—
we can see the multiplicands that the present 
system is producing, given the dynamics of the 
negotiations. At best, we get about half the level of 
the domestic income as it was before death, and 
we often get significantly less than that. The 
evidence is there, and in my view it demonstrates 
that there is undercompensation at present. The 
25 per cent figure would get rid of that. 

You should not be swayed by hypothetical 
cases, and certainly not ones that come from the 
other side of the divide. It seems to me that it is 
only insurers and defenders who are making the 
argument about undercompensation, which is 
curious. 

Robert Brown: I think that people will accept 
that we will still have a range of different sorts of 
situations. I am not obsessed by one side of the 
argument or the other. My difficulty is that it seems 
to me that the Simpson & Marwick example is 
within the realm of reasonable probability. I accept 
that the negotiation process itself is affected by the 
court rulings and the legislation. I suppose that 
what I am getting at is whether the 25 per cent rule 
has hit the nail on the head in such a way that it 
will not leave the distribution curve that Stewart 
Maxwell mentioned with not just the just odd hard 
case but a significant number of cases falling 
outwith a just settlement. That is the question that 
bothers me. 

Bill Butler: I accept that both Robert Brown and 
Stewart Maxwell have made important points. 
They made the same important point in their own 
ways. All that I would say is that the fixed 25 per 
cent rule to determine the victim‟s living expenses 
is not a panacea. I cannot guarantee—nor can 
anyone—that there will not be rare hard cases. I 
am simply putting before colleagues and the 
Justice Committee my belief, which is backed up 

by a significant body of evidence, that that rule 
and the disregard will lead to a fairer, better 
system. 

I do not mean to be in any way obstructive. That 
is only my judgment and the judgment of 
individuals such as Lord Drummond Young, Mr 
Garrett, Mr Ronnie Conway and Frank Maguire—it 
is not the judgment of others, who take the 
contrary view. Although I do not agree with the 
contrary view, I have taken it into consideration 
and have respect for people who hold it. 
Nevertheless, I prefer the view that I put to the 
committee today. In summary, colleagues, it is a 
matter of judgment for the committee. 

The Convener: We are in danger of repetition. 

James Kelly: I will pick up on something that 
Syd Smith said in evidence to the Finance 
Committee. We are all interested in fair 
compensation, and Mr Butler and others have 
stated that they feel that the figure of 25 per cent 
will provide fair compensation. There will be 
winners and losers, but they feel that that is the 
fairest figure. I am interested in the evidence base 
for that figure of 25 per cent. Mr Smith told the 
Finance Committee that it had been referred to by 
judges as a good cross-check or rule of thumb. 
Picking up on the point that Robert Brown made 
about the distribution curve, is there any evidence 
to show how many cases will fall either side of the 
25 per cent figure to demonstrate that that figure 
will provide fair compensation in a range of cases? 

Syd Smith: The best evidence that we can 
provide at the moment is the tables that are set 
out in the supplementary financial memorandum. 
They show that, even if the Brown v Ferguson 
approach were applied to the joint family income in 
each of those cases, the result would be a 
multiplicand that was less than the formula would 
realise. That is the point that I was trying to make 
earlier. In reality, we are falling short in relation to 
the 25 per cent discount. I think that that is 
happening because of the dynamics of the 
negotiation process—people are being worn down 
and want to settle. 

I do not know of any other statistical evidence 
that is out there. I fall back on what other 
witnesses have said. Ronnie Conway of APIL 
made the point that, when a broad assessment of 
living expenses is carried out, practitioners 
generally find that a 25 per cent discount is about 
right, although there will be cases in which the 
amount is a wee bit less or a wee bit more. He 
also made the point that we will never get the 
figure absolutely right—it has to be an arbitrary, 
broad decision. Beyond that, I cannot give you any 
evidential basis for setting the figure at 25 per 
cent. 
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Bill Butler: I recognise the concerns that there 
is a risk of overcompensation and that the families 
of higher earners will receive some sort of windfall. 
I hope that the issue of the higher earners‟ windfall 
has been set to one side, although 
overcompensation remains a concern. However, 
as Mr Syd Smith said, the tables that Thompsons 
has provided and on which the illustrative 
calculations are based show that in most cases 
the victim‟s income is modest—as is the spouse‟s 
income. The highest earner in the whole sample 
was paid £48,000, which is a reasonable sum but 
not riches beyond the dreams of avarice. In a few 
cases, the surviving spouse‟s income is larger 
than that of the deceased, which has the effect of 
bringing the multiplicand down to a very small 
proportion of household income. In fact, in almost 
all cases, the multiplicand is substantially less than 
the annual household income; in almost all fatal 
mesothelioma cases and in two fatal accident 
cases, it is zero. In my view, that cannot be a fair 
and equitable result. It is not justice, but it is what 
is happening under the shadow of the present 
system. 

I do not wish to cast aspersions, but I suspect—I 
am not a mind reader, so I may be wrong—that Mr 
Don and others would have been reluctant to 
listen to the original financial memorandum, which 
was based on only eight cases. Thompsons 
worked on more than 600 cases over the summer 
to enable us to submit a revised memorandum, 
because I wanted to present to committee 
members and the Parliament generally a detailed, 
significant sample on which a much more 
objective judgment could be based. I am grateful 
to Thompsons for its work. 

The Convener: Ms Craigie has indicated that 
her question has been answered. 

Stewart Maxwell: There seems to be fairly 
limited support for section 14 as drafted. Does Mr 
Butler accept that the policy that lies behind the 
section may need a rethink? Will he comment on 
the Law Society‟s proposal, which was discussed 
this morning, that anyone who can prove that they 
were financially supported by the deceased should 
be able to make a claim? 

Bill Butler: Mr Maxwell raises some important 
issues. I will take the last question first. I do not 
agree with the Law Society that anyone should be 
able to make a claim. We must draw the line 
somewhere. However, I know that the restriction of 
the right to claim to certain categories of relative 
has excited some controversy and that there are a 
variety of opinions against it. 

Mr Garrett, the Law Society representative, said 
that, in essence, anyone should be able to claim. I 
do not agree. However, if the bill gets to stage 2, I 
am minded to consider carefully the SLC‟s 

recommendation that the list of categories be 
amended. Mr Frank Maguire said: 

“Nowadays, the family may extend in all directions, so I 
think that the legislation should be consistent, recognise 
today‟s social changes and allow people who are 
relatives—all relatives, in respect of the list—to claim for 
loss of support.” 

I accept that point. 

Mr Ronnie Conway of APIL was certain that he 
was correct in saying: 
“My APIL colleagues and I disagree with the proposal that 
title to sue for loss of support should be restricted to the 
immediate family ... support should be restricted to relatives 
in the current list.”—[Official Report, Justice Committee, 21 
September 2010; c 3491, 3490.] 

12:30 
I take the point that we have to look again at Mr 

Maxwell‟s example of the niece or nephew. His 
point was well made. I am open to continuing 
dialogue and discussion in respect of the point that 
Mr Maxwell and Mr Maguire made, which Mr 
Ronnie Conway echoed. However, I do not accept 
the Law Society‟s view, as expressed by Mr 
Garrett, because what it suggested is a step too 
far. I accept that the SLC‟s intention was good 
when it suggested its change. In fact, Lord 
Drummond Young said that it 
“would bring the law on loss of support into line with the law 
on who can sue for loss of society or—as some might put 
it—grief and companionship. The proposed change would 
involve a reduction in the numbers available. We thought 
that the existing law was too wide in modern 
circumstances. In so far as former spouses in particular are 
concerned, one of the policies in recent years has been to 
bring about a clean break on divorce.”—[Official Report, 
Justice Committee, 14 September 2010; c 3444.]  

Having heard the evidence and considered it 
carefully, I think that that is my view. I am open to 
that.  

Stewart Maxwell: That is very helpful. I want to 
pursue why you would oppose the proposal that 
others—non-relatives—could sue for loss. You 
accept the example of a nephew or niece. What is 
the difference between supporting a very close 
friend‟s child—we have heard various examples 
this morning and previously of what we are talking 
about—and supporting somebody who is a 
relative, such as a nephew or niece? 

Bill Butler: You are right, and others have been 
right, to say that the categories of relative who are 
entitled to claim for financial support under the bill 
are too restrictive. I am open to dialogue and 
discussion and amendments if we reach stage 2. 
The reason why I gave the example of a nephew 
or niece is that it was referred to in previous 
evidence from you and other colleagues on the 
committee. I believe—and Ms Blane can nod in 
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the affirmative—that Thompsons Solicitors has a 
case involving that type of situation. 

Such cases as you describe are likely to be few 
and far between. I think that Mr Maxwell was right 
to say that it would seem unjust to exclude 
nephews and nieces and perhaps some others—I 
am not going to take it under advisement, but I am 
willing to listen. My recollection is that when Mr 
Maxwell made that point, Lord Drummond Young 
seemed to accept it, which, in my view, adds to 
the point; it certainly does not detract from it. 

A variety of views have been expressed about 
this issue and concerns have been raised. I am 
open to further discussion. I am not shutting my 
mind to what has been suggested, but—I echo the 
minister, but only in this respect—I am not going to 
be definitive about it at this stage. 

Cathie Craigie: Mr Butler, you believe that the 
survivor‟s income should be disregarded entirely. 

Bill Butler: Yes. 

Cathie Craigie: The Faculty of Advocates 
suggests that instead of what is currently 
proposed in section 7 of the bill, only a percentage 
of the survivor‟s income should be disregarded 
and it gives the example of 25 per cent. What do 
you make of that suggestion? 

Bill Butler: I simply disagree with it, with great 
respect. If my memory serves me correctly, the 
faculty changed its view in that respect, which it 
has every right to do. I am sure that members will 
recall the gentleman from the Faculty of 
Advocates who gave evidence to the committee, 
although his name escapes me— 

The Convener: Mr Milligan. 

Bill Butler: I am obliged to you, convener. 

Mr Milligan said—I am paraphrasing here, but I 
do not think that I am misleading the committee; I 
would not do that—that the decision on changing 
the faculty‟s position was taken on a very fine 
balance. It is only my impression, but he did not 
strike me as someone who would, as the faculty‟s 
representative, say that the faculty would go to the 
barricades on that issue, if I might put it in that 
way. 

It is an important question, but I simply disagree 
with the Faculty of Advocates, and agree with Lord 
Drummond Young, the Law Society of Scotland, 
Mr Conway, Mr Maguire and many others who 
have submitted written evidence in that regard. 

Cathie Craigie: I take it that you agree with 
Lord Drummond Young‟s view that the law as it 
currently stands does not reflect reality in a large 
number of cases. He said in his evidence that, in 
modern society, people take on mortgages and all 
the commitments for a family household based on 
their two incomes. 

Bill Butler: I could not agree more with your 
recapitulation of what Lord Drummond Young 
said. He described the current provision under the 
Damages (Scotland) Act 1976 as a rather old-
fashioned concept. 

Mr Conway and Lord Drummond Young both 
use the phrase “pin money”. That is not the 
situation these days; if both partners are working, 
there is a joint income. That point has been well 
made by others and I agree with it. 

Dave Thompson: Section 7 of the bill, which 
deals with multipliers, provides for future loss only 
to be taken into account, whereas the multiplier 
currently runs from the date of death rather than 
the date of proof. One difficulty that has been 
flagged up to us is that there can be several years 
between the date of death and the date of proof, 
and that using the multipliers from the date of 
proof only can lead to inaccurate compensation 
over that period. What do you make of that line of 
argument? 

Bill Butler: I will have a shy at that question and 
then bring in Mr Smith. 

I agree with the Government that reform is 
needed in that area. The situation at present is 
that the multiplier runs from the date of death 
rather than the date of proof; that is illogical in 
relation to the Ogden tables, which Mr Ogden QC 
produced to bring some certainty to a very inexact 
science. 

I will quote Lord Drummond Young again. He 
said: 

“The third area in which we recommend ... change is the 
date from which future loss of support is calculated. At 
present, the loss of the deceased‟s support tends to be 
calculated from the date of death to the date on which he 
would normally, on an actuarial basis, have ceased work or 
died. A deduction is then made for the period prior to 
proof.” 

However, he then made the key point that 
“that is not correct actuarially. The correct method is to treat 
the loss to the date of proof as past loss and to calculate 
the future losses from the date of proof. That method is 
recognised in the Ogden tables”.—[Official Report, Justice 
Committee, 14 September 2010; c 3443-4.] 

The distinguished personal injury lawyer Frank 
Maguire, who is the solicitor of the year—the 
convener congratulated him on that last week—
agreed. As a practitioner, he said: 

“There is inconsistency between the two methods of 
calculation” 

in accident cases and fatal cases. One 
“would expect that in both cases the multiplier would start 
at the date of proof, when in fact it starts from the date of 
proof for an accident case but from the date of death for a 
fatal case. The Ogden actuarial tables say that it should be 
the same, because you are dealing with a future loss and 
future uncertainties.” 
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Mr Maguire concluded by saying that the Law 
Commission and therefore the bill try to bring 
about consistency 
“with accident cases, make the situation logical with the 
future loss idea, cater for the possibility of someone dying 
during the period and allow interest to accumulate up to the 
date of proof.”—[Official Report, Justice Committee, 21 
September 2010; c 3499-500.] 

I could not have put it better, which is why I 
quoted Mr Maguire and Lord Drummond Young. 
Perhaps Mr Smith wants to add something. 

Syd Smith: After that, I do not want to add 
anything. 

The Convener: A solicitor is not often stunned 
into silence. 

Dave Thompson: How would you deal with 
cases that are settled out of court and have no 
date of proof? 

Bill Butler: Mr Smith will lend me a hand on 
that. 

Syd Smith: Such cases would be settled in the 
shadow of the court—a previous witness used that 
expression. We would simply apply the Ogden 
table for futurity from the date of the settlement. 

Robert Brown: I will return to the psychiatric 
business—the grief and companionship award to 
which section 4 refers. As everybody accepts, the 
law has an element of uncertainty at the moment, 
because of conflicting decisions. The bill has one 
method of dealing with that. In an ideal world, all 
the issues would be legislated on together, to sort 
them out in one go. 

The issue is complex and one does not like to 
fiddle with it without good evidence. What are the 
possible solutions to the problem? Should we do 
anything now? Should we leave out the bill‟s 
provision and wait until another bill is introduced? 
Should we settle for the basis in your bill, although 
it is unsatisfactory? What is the interim solution? 

Bill Butler: Mr Brown is right to say that the 
issue is complicated, not simply because of the 
medical expertise that is required but because of 
the two cases—or exemplars, if I may call them 
such—that adopt opposing approaches. 

Mr Frank Maguire said: 
“there is still a lacuna in the law. We do not know what 

the Parliament will do in the next session or when it will get 
round to the Law Commission‟s paper on psychiatric 
injury”, 

which I remind colleagues was issued in 2004. He 
continued: 

“Perhaps the gap has to be filled pro tem and, if so, I 
would prefer any such move to include rather than exclude 
the mental health aspect.”—[Official Report, Justice 
Committee, 21 September 2010; c 3504.] 

However, another witness—Mr Cameron 
McNaught—made a comment with which I agree. 
He said: 

“I agree with Mr Keyden that the preference is to 
consider psychiatric injury in its totality, rather than to pick 
one particular aspect of that whole rather complicated area 
of damages to deal with in the bill.”—[Official Report, 
Justice Committee, 21 September 2010; c 3504.] 

It is another matter on which further discussion 
and exploration are needed, and I am more than 
willing to engage in that with colleagues. However, 
at the moment, I tend towards excluding issues 
and not attempting to deal with so complicated a 
range in the bill, although I am not in thrall to that 
approach.  

12:45 
I emphasise to Mr Brown and other colleagues 

that I am more than willing to discuss the issue 
because it is complicated. I have taken advice 
from people with expertise in it, which I will put on 
record. They have told me that it is an extremely 
complicated area of personal injury law—the Law 
Commission has produced a separate report on it 
because it recognises that. I have also been 
informed that it is hedged round with policy 
considerations.  

For example, victims who have suffered 
psychiatric damage are categorised into primary or 
secondary victims. A primary victim—a passenger 
in a car in which the driver and other passengers 
are killed in a crash—is entitled to claim for 
psychiatric damage, but secondary victims are 
subject to all sorts of other considerations, such as 
whether they witnessed the accident, enjoyed 
close ties of love and affection with the person 
killed in it and believed themselves to be at risk of 
death. 

As the law stands, we have to navigate through 
a complicated maze and perhaps the bill is not, to 
mix metaphors, the vehicle to navigate that maze. 

Robert Brown: Does it follow from that that you 
would be susceptible to removing section 4(3)(b) 
from the bill because it takes a certain limiting view 
of when claims for psychiatric damage might be 
made, albeit that there would be an uncertainty if 
we did that and left it to be sorted out by a bill on 
the Law Commission‟s recommendations later on? 

Bill Butler: I would be susceptible in that I 
would listen to the argument if such an 
amendment were proposed. I will not go to the 
barricades on the matter—it is too complicated—
but, at the moment, I retreat to the comfort of the 
bill as drafted, which basically excludes claims for 
psychiatric damage. However, I assure Mr Brown 
and other colleagues that I am more than willing to 
have further discussion and debate on the matter. 
It is a complicated area of law. 
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The Convener: Indeed. The final questions, 
which concern finance, will be from James Kelly. 

James Kelly: The source of much of the 
information for the financial memorandum is 
Thompsons. 

Bill Butler: Yes. 

James Kelly: Is that a credible source? Some 
people have said that, because the information 
has come from only one source, there might not 
be a wide enough range of data. 

Bill Butler: It is a credible source, and I will tell 
the committee why. Thompsons, as I mentioned 
earlier, undertook a great deal of work on the 
finances over the summer. More than 600 cases 
form the basis of the revised financial 
memorandum. It is credible not only because of 
the hard work and the number of cases, but 
because Thompsons deals with 60 per cent of 
wrongful death cases in Scotland—I believe that it 
deals with more than 90 per cent of mesothelioma 
cases. That is what we would call statistically 
significant.  

Mr FitzPatrick asked me the same question at 
the Finance Committee. I gave him the same 
answer and also said—one really should not quote 
oneself, so I might get this wrong—that 
Thompsons‟ experience is statistically significant 
and not out of kilter with that of other such firms in 
other parts of Scotland, mainly the north-east. In 
fact, it mirrors the situation throughout the country. 

I submit to colleagues that there is a large body 
of evidence and that it is as objective as one can 
be on the matter. 

The Convener: The only point being, however, 
that although Thompsons is clearly the pre-
eminent firm in Scotland in dealing with such 
matters, it invariably acts for the pursuer, not for 
the defender. From that point of view, the figures 
perhaps come with a little bit of a health warning. 

Bill Butler: I really do not think so. The figures 
would come with a health warning only if they 
were overegging the pudding, and I do not think 
that they are. The figures are objective and they 
are detailed. They are statistically significant. 

I respect those on the other side of the 
argument, although I do not agree with them. I am 
proposing a series of sensible, overdue reforms, 
backed up by significant evidence and data. In the 
end, there is a difference of opinion between 
various of those who have made submissions. 
That is not surprising, as there are different 
interests at play. Like all committee members, I 
am sure, I have in mind the interests of those who 
have suffered through wrongful death. The 
reforms that are contained in the Damages 
(Scotland) Bill seek to alleviate their suffering in 

some way, although one can never compensate 
for the loss of a loved one. 

In the end it is a matter of judgment and that, 
convener and colleagues, is a matter for 
yourselves. 

James Kelly: Regarding the calculation of total 
damages as covered in the financial 
memorandum, Thompsons has criticised the use 
of an average multiplier to arrive at the figure. If 
we accept Thompsons‟ criticisms—albeit we have 
the raw data to which Mr Smith referred earlier—
does that not lead to reservations about the total 
damages figure in the financial memorandum? 

Bill Butler: I would argue not. In its response, 
the Scottish Government picks up on what is 
suggested in paragraph 8.3 of the revised financial 
effects document. The Government discusses the 
contention that 
“estimating the average percentage increase in damages 
„is irrelevant, and could be misleading‟.” 

The response goes on to point out that we have 
only provided information—that is, Thompsons 
have provided information, which I have in turn 
provided to the committee— 
“about the potential impact of the Bill on the multiplicand in 
individual cases, but says relatively little about the overall 
financial implications.” 

The reality, however, is that we have only 
examined in detail the effect of the bill on the 
multiplicands simply because it is the main reform 
that the bill would introduce if it were to be 
enacted. In other words, it is about the manner in 
which the multiplicands—or the average annual 
loss—are calculated. 

As Mr Kelly will know much better than me, 
multipliers depend entirely on the facts and 
circumstances of each case, including the age of 
the deceased, whether or not he or she kept good 
health and when their normal retirement age 
would have been. The multiplier will therefore vary 
considerably between cases. 

I believe that this is the right approach. Rather 
than trying to fix upon an increase in the value of 
the average fatal case, it would probably be 
necessary, in a statistical exercise, to examine 
various groupings of cases. That would be quite 
an onerous statistical exercise, however. 

The effect of the eventual act will be to increase 
damages for wrongful death. Reference has 
already been made in the course of other 
evidence to the fact that, at the moment, such 
cases are generally undercompensated, because 
of the present way of doing things. The bill aims to 
redress that injustice. That is the source from 
which the bill and its proposed reforms spring. 
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James Kelly: Earlier, we discussed with the 
minister the concerns of local councils. In 
particular, Fife Council and North Lanarkshire 
Council submitted evidence on the potential 
increases in total costs. Although councils might 
be able to limit their exposure through insurance 
policies, there would be excessive policy 
premiums in some cases, so the bill could result in 
additional costs to councils. Do you have any view 
on those concerns, as raised by Fife and North 
Lanarkshire Councils? 

Bill Butler: I recollect Fife Council‟s concerns, 
although my recollection is that North Lanarkshire 
Council did not really express concerns in that 
way. 

Staying with Fife Council‟s concerns and the 
points that you have made about having proper 
insurance, I would say that councils will do that. 
Only 3 to 4 per cent of cases—on Thompsons‟ 
books, certainly—relate to councils. The figure is 
such that the concerns of Fife Council—I will not 
say that the council is overegging the pudding—
are not very convincing. I do not think that there 
will be a huge additional burden on councils, 
especially in this economic situation. One would 
not wish that to be the case. I will be frank: the 
council‟s concerns are exaggerated and 
misplaced. 

The Convener: This has been a long morning, 
with more to follow, I am afraid, but I invite Mr 
Butler to make some concluding remarks if he 
wishes to do so. 

Bill Butler: I thank all committee members and 
committee staff for the work that they have put into 
this part of the stage 1 process. There is much 
work still to be done and I thank members in 
anticipation of that work—I know that it will be 
done rigorously. 

I will echo what I said at the start. I think that 
there is need for reform. I am more than willing to 
discuss the reforms with the Government and with 
any member, at any time and at any place. There 
comes a point, however, when a judgment has to 
be made. I believe that there is significant, 
substantial evidence upon which members can 
properly exercise that judgment. I thank you all. 

The Convener: The committee thanks you, Mr 
Butler, for the clarity and candour of your 
evidence. We also thank Ms Blane and Mr Smith 
for their attendance. 

12:58 
Meeting suspended.
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Justice Committee 
 

Damages (Scotland) Bill 
 

Written submission from the Association of Personal Injury Lawyers 
 

with a view to representing the interests of personal injury victims. APIL currently has 
around 4,500 members in the UK and abroad. Membership comprises solicitors, 
barristers, legal executives and academics whose interest in personal injury work is 
predominantly on behalf of injured claimants. APIL currently has around 170 members 
in Scotland. 
 
The aims of the Association of Personal Injury Lawyers (APIL) are: 

 To promote full and just compensation for all types of personal injury; 
 To promote and develop expertise in the practice of personal injury law; 
 To promote wider redress for personal injury in the legal system; 
 To campaign for improvements in personal injury law; 
 To promote safety and alert the public to hazards wherever they arise; 
 To provide a communication network for members. 

 
1. We welcome the opportunity to submit this evidence to the Justice Committee, and 

onsultation and the Scottish Government, both of which 
have been submitted in the last year. We would also be happy to provide a spokesman 
to give oral evidence, if the committee feels that would be beneficial.  
 
2. Our evidence is based on the fundamental belief that pursuers should receive full 
and fair compensation, that defenders should pay once for the actual patrimonial loss 
they cause and that society must acknowledge the suffering of family members of those 
who are wrongfully killed. 
 
 
Gordon Dalyell APIL Executive Committee Member, Scotland 
Ronnie Conway Co-ordinator, APIL Scotland 
David Short  Secretary, APIL Scotland 
24 August 2010 
 
 

APIL evidence to Scottish Government  August 2010 
 
Introduction 
 
3. We welcome this consultation from the Scottish Government, and are delighted that 
reports from the Scottish Law Commission are now being taken forward. This is, 
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however, the third consultation on this issue within the last three years, and we hope 
that progress can now be made in terms of legislation. We were pleased, therefore, to 
see Bill Butler MSP introduce the Damages (Scotland) Bill into the Scottish Parliament 
in June, and urge the Scottish Government to give the Bill every chance of reaching the 
statute books 
 
Question 1  
 
In your view, to represent what would have been spent on his/her personal living 
expenses in the lost period, in principle is it: 

a) reasonable to introduce a standard fixed figure in all cases for the proportion 
 

b) preferable to allow the courts to continue to decide the proportion on the 
merits of individual cases 

 
4. We agree that a standard fixed figure should be deducted from an assessment of 
damages for living costs. A fixed deduction would spare bereaved families the current 
trauma of a deeply intrusive enquiry into the financial history of the deceased, and 
possibly other family members, at a time of severe emotional strain.  
 
Question 1a 
 
If such a fixed figure were introduced, do you agree that 25% is a reasonable level for 

penses? 
 
5. Yes. A set deduction of 25 per cent will save time in the process of calculating an 
award, as there will  be reduced investigations into the finances of the deceased, and 
this in turn should  provide the bereaved family with the compensation they need more 
quickly  than is  the case under the current arrangements. It will increase the 
predictability of awards and improve the prospects of settlement without litigation.  

 for 
lengthy investigations into the financial arrangements of the deceased, and his family. 
 
6. We also believe that a deduction of 25 per cent would better reflect the changing 
arrangements within households, where women are much more likely to be working 
than has been the case in the past. 
 
Question 1c 
 

 
 
7. We do not support the proposal that a fixed figure should be a rebuttable 
presumption. If defendants, or insurers, are able to make enquiries into the personal 
financial arrangements of the deceased in an attempt to prove that it would not be 
appropriate to apply the fixed figure, then they are very likely to do so. This would leave 
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bereaved families facing the kind of intrusive investigations which the introduction of a 
fixed deduction would eliminate. It may also be very difficult to prove that a figure other 
than the fixed amount is appropriate without a large volume of information, which would 
take time, and cost, to gather. 
 
Question 1e 
 
Do you have any other comments on the approach to calculating the amount to be 
deducted in representation of living expenses for the lost period? 
 
8. No. 
 
Question 2 
 
In your view
having been devoted to his relatives, in principle is it: 

a. reasonable to introduce a standard fixed figure in all cases? Or 
b. preferable to allow the courts to continue to decide the proportion on 

the merits of individual cases 
 
9. 
been devoted to his relatives, for the reasons outlined in our response to question 1.  
 
Question 2a 
 
If such a fixed figure were introduced, do you agree that 75% is a reasonable level for 
that proportion? 
 

10. Yes. It makes sense that if the deceased is spending 25 per cent of his income on 
himself, then the remainder will be spent on his family. 
 
Question 2c 
 
If such a figure were to 

 
 
11. We do not support the proposal that a fixed figure should be a rebuttable 
presumption, for the reasons outlined in response to question 1c above. 
 
Question 2e 
 

in calculating a damages award? 
 
12. Yes. We believe that the tortfeasor has an obligation to provide full and fair 
compensation for his wrong, regardless of the financial circumstances of the surviving 

204



D7 

4 
 

partner. It is a matter of fairness that compensation for a life must not take into account 
 

 
Question 3 
 
Do you agree that, in respect of future loss only, a multiplier should run from the date of 
proof rather than the date of death? 
 
13. We believe that a multiplier should run from the date of proof, rather than the date of 
death.  This is because it is relatively easy to identify an accurate figure for past losses 
up to the date of proof, which can then be used in the multiplier. It is not right that a 
multiplier, which may include inaccurate figures, should be used for the period between 
death and proof, when an accurate figure for compensation can be reached.  

 
14. If a multiplier were to run from the date of death, it could lead to bereaved families 
receiving an inaccurate amount of compensation for their loss.  
 
Question 4 
 

claim for patrimonial loss should be restricted only to those who are defined as part of 
 

 
15. 
entitled to sue for patrimonial loss. If the father of a teenage girl dies, and her uncle 
steps in and agrees to support her through the remainder of her educational career, and 
is then wrongfully killed, the niece should be able to make a claim for patrimonial loss. It 
should be noted, also, that the number of occasions where these circumstances would 
arise is likely to be very small, so there would not be significant savings if the Scottish 

 
 

APIL evidence to Bill Butler MSP  October 2009 
 
16. We are writing in response to your consultation paper on the proposed Damages 
(Scotland) Bill, which was published on 3 August 2009. 
 
17. We welcome the opportunity to reply to this consultation, having already responded 
to the discussion paper which the Scottish Law Commission published in 2007. Our 
response to this consultation will, therefore, focus on the issues which were not covered 
by the original discussion paper.  
 
18. 
discussion paper succinctly summarises the current law and makes proposals which will 

believe that there is a case for the Damages (Scotland) Act 1976 to be amended, and 
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broadly welcome both the final report and draft Bill produced by the Scottish Law 
Commission.  

 
19. In response to questions two and three in the consultation paper, we agree that 
there should be set deductions from an assessment of damages for living costs. A fixed 
deduction would spare bereaved families the current trauma of a deeply intrusive 
enquiry into the financial history of the deceased, and possibly other family members, at 
a time of severe emotional strain.  
 
20. A set deduction of 25 per cent will also save time in the process of calculating the 
award, as there will  be reduced investigations into the finances of the deceased, and 
should  provide the bereaved family with the compensation they need more quickly  
than is  the case under the current arrangements. It will increase the predictability of 
awards and improve the prospects of settlement without litigation.  There should also be 

into the financial arrangements of the deceased, and his family. 
 
21. We also believe that a deduction of 25 per cent would better reflect the changing 
arrangements within households, where women are much more likely to be working 
than has been the case in the past. 
 
22. We agree that damages for non-patrimonial loss should not include damages in 
respect of any mental illness suffered. Close relatives of the deceased will, of course, 
experience emotions of extreme grief, and it is difficult to separate those feelings from a 
psychiatric disorder, brought on by the loss of their loved one. Where psychiatric 
disorders are taken into account, there are difficulties with recognition and definition of 
such disorders. Lawyers currently have to consider whether there might be a diagnosis 
of psychiatric illness, leading to bereaved relatives having to undergo psychiatric 
examination, which is the last thing they should endure in the circumstances. Taking 
psychiatric disorders into account also leads to some relatives receiving higher 
damages than others based on the severity of their psychiatric disorder, and we believe 

 
 
23. We are not immediately aware of any additional costs associated with the proposed 
Bill, and have no further comments on the details of the consultation document, or the 
draft Bill.  
 
24. The proposals are timely and proportionate and APIL expresses its strong support.  
This is one of a number of areas where the Scottish Law Commission has made 
proposals to bring the law of Scotland up to date and we wish the Bill a speedy progress 
through Parliament. 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Written submission from the Association of British Insurers 
 

 
 
This submission is made by the Association of British Insurers (ABI). The ABI is the voice of the 
insurance and investment industry. Its members constitute around 90 per cent of the insurance 
market in the UK and 20 per cent across the EU. They control assets equivalent to a quarter of 

  
 
EXECUTIVE SUMMARY  
 
We support the aim of the Scottish Government to provide a fairer and more modern civil law 
system. We agree with the consultation paper that the law should be kept up to date, and that 
the legal system should deliver justice as effectively and efficiently as possible to those who 

-1.05). Insurers want to be able to 
pay correct levels of compensation through a straightforward process that is efficient while 
meeting the needs of claimants.  

We also agree with the consultation document that costs to the taxpayer and insurance 
policyholders should not be driven up unduly by the number and value of claims (1.05/5.08). 
Our concern is to ensure that any changes to the law result in fair outcomes while keeping 
damages at a proportionate level.  

living expenses of a victim, and a fixed figure for the financial support they provide to their 
family. There are certainly advantages to simplifying the process for assessing damages, but 

s 
and the extent to which they support their relatives will vary greatly between cases. Fixing these 
figures in legislation will restrict the future flexibility of courts and may make it difficult to take 
into account future changing economic realities. In practice, in settlement negotiations, the 

difficulty.  

We support the Scottish Government in its aim to consult fully on these recommendations 
(1.13). We would suggest, however, that trying to fix these figures will necessarily entail 
unintended consequences, that of under- or overcompensation, which the Scottish Government 
is keen to avoid.  
 
GENERAL COMMENTS  
 
1.1 In November 2007 we responded to the Scottish Law Discussion Paper on 
Damages for Wrongful Death Damages 
(Scotland) Bill: Consultation Paper . [see 
Annexe B] In November 2009 we responded to th
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proposed consultations on damages for personal injury, which included proposals on damages 
for wrongful death. [see Annexe C] 
 
CONSULTATION QUESTIONS  
 
Q1. In your view, to represent what would have been spent on his/her personal living 
expenses in the lost period, in principle is it:  
 

a) reasonable to introduce a standard fixed figure in all cases for the proportion to 
 

b) preferable to allow the courts to continue to decide the proportion on the merits 
of individual cases?  

 
2.1 Option (b) is preferable, to allow the courts to continue to decide the proportion on the merits 
of individual cases. There are advantages to simplifying the process for assessing damages, as 
this should lead to a faster and more efficient compensation system for claimants. However, 
introducing a standard fixed figure for living expenses, for example at 25%, would restrict the 
future flexibility of courts and may make it difficult to take into account future changing economic 
realities. Moreover, as the Commission recognised in their Report on Damages for Wrongful 
Death
agreed without too much difficulty.  
 
2.2 We do not think that a fixed figure with a rebuttable presumption would be effective. We 

would inevitably invite litigation, thus defeating the object of reform (3.08).  
 
Q2. 
having been devoted to his relatives, in principle is it:  
 

a) reasonable to introduce a standard fixed figure for all cases? Or  

b) preferable to allow the courts to continue to decide the proportion on the merits 
of individual cases?  

 
3.1 Option (b) is preferable, to allow the courts to continue to decide the proportion on the merits 
of individual cases. We are not convinced it reflects economic reality to assume that the 

own income as opposed to 25% of a 

and therefore to disregard the joint income completely will lead to overcompensation. In other 
words, the proposal could lead to a large number of situations in which the pursuer (the relative) 
is being put in a better financial support position than they would have been had the death not 
occurred, thus going against the basic principles of reparation.  
 
3.2 We also do not think that a fixed figure with a rebuttable presumption would be effective, as 
per 1.2 above.  
 
Q3. Do you agree that, in respect of future loss only, a multiplier should run from the date 
of proof rather than the date of death? 
  
4.1 We disagree. The approach should remain that taken in the case of Wells v Wells, and 
currently applied in courts, where one multiplier applies from the date of death. We understand 
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that reason for the proposal is to take away unnecessary complexity by introducing a single 
multiplier from the date of awarding damages, as exists for injury claims. The argument put 
forward is that the multiplier is discounted to take account of factors in the future and thus it is 
not correct to apply it to the period from death to trial/ settlement, as that is now in the past. 
However, unlike in injury claims where the claimant is still alive at the date of awarding 
damages, in fatal claims a period of uncertainty does exist between death and trial. This is 
because the deceased may have died from natural or other causes had the incident not 
occurred. Therefore it remains valid to apply a multiplier from the date of death.  
 
Q4. ory of person entitled to 
claim patrimonial loss should be restricted only to those who are defined as part of the 

 
 
5.1 We agree with this recommendation.  
 
Q5. Do you have any comments in relation to other recommendations made in the SLC 
report, besides those addressed in chapters 3 and 4?  
 
6.1 We have no further comments.  
 
Q6. Do you agree that, in relation to claims by relatives, the recommended new approach 
does provide the greatest financial benefit to surviving partners who are comparatively 
high earners e.g. those with incomes significantly above the average?  
 
7.1 We have no comments on this specifically. For further comments on financial assumptions, 
please see our response to the Financial Memorandum on the Damages (Scotland) Bill 2010, 
as submitted to the Finance Committee. [see Annexe A] 
 
Q7. Do you agree that the recommendations made in the SLC report would not have a 
significant impact on equality and diversity issues? 
  
8.1 We have no comments on this. 
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Annexe A: 

The ABI Finance Committee on the Damages 
(Scotland) Bill  Financial Memorandum 

 
This submission is made by the Association of British Insurers (ABI). The ABI is the voice of the 
insurance and investment industry. Its members constitute around 90 per cent of the insurance 
market in the UK and 20 per cent across the EU. They control assets equivalent to a quarter of 

 
 
EXECUTIVE SUMMARY  
 
We support the aim of the Bill to provide a fairer and more modern civil law system. We agree 
that the law should be kept up to date, and that the legal system should deliver justice as 
effectively and efficiently as possible to those who suffer personal injury as a 
negligence. Insurers want to be able to pay correct levels of compensation through a 
straightforward process that is efficient while meeting the needs of claimants.  

We also believe that costs to the taxpayer and insurance policyholders should not be driven up 
unduly by the number and value of claims. Our concern is to ensure that any changes to the law 
result in fair outcomes while keeping damages at a proportionate level.  

 the living expenses of a victim, 
and a fixed figure for the financial support they provide to their family. There are certainly 
advantages to simplifying the process for assessing damages, but these recommendations do 
not reflect the reality of family lif
support their relatives will vary greatly between cases. Fixing these figures in legislation will 
restrict the future flexibility of courts and may make it difficult to take into account future 

living expenses and support for relatives are agreed without too much difficulty. We also do not 
r than from death, as, unlike personal 

injury cases, uncertainty does exist between death and trial.  

These recommendations would lead to overcompensation; and as a result this would lead to 
increased costs for defendants. Insurers would have to take account of the Bill in their claim 
reserves in order to meet their liabilities, and the net effect of this may mean an increase in 
insurance premiums to cover this cost. Further financial assessment needs to be done to 
measure the effect the recommendations would have on a range of situations.  
 
GENERAL COMMENTS  
 

Discussion Paper on 
Damages for Wrongful Death Damages 
(Scotland) Bill: Consultation Paper

consultations on damages for personal injury, which included proposals on damages for 
wrongful death. We have al Consultation Paper on 
the Civil Law of Damages: Damages for Wrongful Death.  
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QUESTIONS  
 
Q1. Did you take part in the consultation exercise for the Bill, if applicable, and if so did 
you comment on the financial assumptions made?  
 
2.1 Yes, the ABI responded to the consultation for the Bill. We commented that the 
recommendations would likely lead to overcompensation; and as a result this would lead to 
increased costs for defendants. We said that these costs could be offset by a more efficient 
compensation process and reduced legal costs. We asked for further financial assessment to be 
done to measure the effect the recommendations would have on a range of situations.  
 
2.2 We found it was difficult to assess the financial assumptions made, and we have not 
canvassed our members for details on the numbers of claims that this would impact. The 
number of cases which the Bill is likely to impact directly is relatively small and would be spread 
across different insurance p
which makes it difficult to assess aggregate figures.  
 
2.3 However, the number of claims estimated to be impacted by the Bill  100 per year  is 
likely to be an underestimate. As the Financial Memorandum recognises, there are around 300 
fatalities in the workplace and on the road alone every year, and it is likely that a higher 
proportion of these claims would be impacted by the Bill.  
 
Q2. Do you believe your comments on the financial assumptions have been accurately 
reflected in the Financial Memorandum?  
 
3.1 Not applicable.  
 
Q3. Did you have sufficient time to contribute to the consultation exercise?  
 
4.1 Yes.  
 
Q4. If the Bill has any financial implications for your organisation, do you believe that 
these have been accurately reflected in the Financial Memorandum? If not, please 
provide details.  
 
5.1 It is possible that the cost of a claim could increase quite significantly as a result of the 
recommendations. The key financial implications contained in the Bill are at S7(1)(b) and (e). 
These are the non-
proof rather than date of death. More analysis is required to understand the implications of 
these recommendations.  
 
Q5. Are you content that your organisation can meet the financial costs associated with 
the Bill? If not, how do you think these costs should be met?  
 
6.1 Insurers will have to take account of the Bill in their claim reserves in order to meet their 
liabilities. Additional monies from premium income will have to be set aside to account for 
greater potential future liabilities created by the Bill. The net effect of this may mean an increase 
in insurance premiums to cover this cost. In Northern Ireland, where claim costs are much 
higher, certain groups, for example young drivers, find purchasing insurance difficult.  
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Q6. Does the Financial Memorandum accurately reflect the margins of uncertainty 
associated with the estimates and the timescales over which such costs would be 
expected to arise?  
 
7.1 It is very difficult to predict the costs base of claims over time. There are wider implications 
which relate to macro economic factors such as recession, unemployment, and wage inflation, 
which cannot be adequately predicted in future down to an individual claim cost basis. However, 
the Financial Memorandum makes no reference to increased legal costs which in pre-litigated 
claims are directly related to damages.  
 
Q7. If the Bill is part of a wider policy initiative, do you believe that these associated 
costs are accurately reflected in the Financial Memorandum?  
 
8.1 We have no comments on this.  
 
Q8. Do you believe that there may be future costs associated with the Bill, for example 
through subordinate legislation or more developed guidance? If so, is it possible to 
quantify these costs?  
 
9.1 It is possible that there may be an increase in test litigation to set parameters for these 
presumptions of the Bill. These costs cannot be quantified as they depend upon how litigation 
develops. However, large sums of money were spent in England and Wales by both claimants 
and defendants following the introduction of Conditional Fee Agreements, and a similar situation 
could result following this Bill in Scotland. 
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Annexe B: 

r consultation on Damages for Wrongful 
Death 

Introduction 
The Association of British Insurers (ABI) is the voice of the insurance and investment industry. Its 
members constitute over 90 per cent of the insurance market in the UK and 20 per cent across 

and in public debate on insurance, savings, and investment matters. And through the ABI they 
come together to improve customers' experience of the industry, to raise standards of corporate 
governance in British business and to protect the public against crime. The ABI prides itself on 

and understanding of the risks we all face. 

1. 
the existing law, which is contained in the 1976 Act, should be repealed and consolidated 
or re-enacted in the draft Bill, subject to certain amendments to it and to the 1982 Act. (see 
paragraphs 2.1-2.9 above)?  
Insurers want to be able to pay correct levels of compensation to claimants through a 
straightforward process that is efficient while meeting the needs of claimants.  We agree in 
principle that the approach to compensation should be amended to take into account changing 
economic realities; however, we are not convinced that the proposals outlined in the draft Bill will 
achieve this. 

2. 

court should make a fixed deduction of 25% of his net annual income during the lost 
-4.4 

above);  
There are advantages to simplifying the process for assessing damages, as this should lead to a 
faster and more efficient compensation system for claimants.  However, fixing the amounts 
concerned in legislation will restrict the future flexibility of courts and may make it difficult to take 
into account future changing economic realities.  Moreover, as the Commission recognised in 
their Report on Damages for Wrongful Death (p13), in practice, in settlement negotiations, the 

 

(b) a claim under section 9 of the 1982 Act should include damages in respect of the 
victim's inability to provide gratuitous personal services to his relatives during the lost 
period ( see paragraphs 5.1- 5.2 above)?  
We agree that relatives should be compensated for losses they sustained as a result of the 
dec If, as a result of a wrongful act, a deceased is unable to provide personal 
services gratuitously to his family until his notional date of death, it is right and proper that 
appropriate relatives are entitled to claim for that entire loss, including the lost period. 

3. D (d) and 12, and the 

loss, (a) in every case, the court should assume that the total amount available to support 

income;  
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Please see our answer to 2(a).   
(b) in the case where the claim for loss of support is made by a relative who is the 
deceased's spouse, civil partner, cohabitant, or dependent child and no other relative 
makes such a claim, the court should (i) assume that the deceased supported them to the 

 
In addition to our comments under 2(a), we are not convinced it reflects economic reality to 

own income as opposed 
to 25% of a joint income.  In reality, there is a link between an individua
joint income and therefore to disregard the joint income completely will lead to overcompensation.  
In other words, the proposal could lead to a large number of situations in which the pursuer (the 
relative) is being put in a better financial support position than they would have been had the 
death not occurred, thus going against the basic principles of reparation.   

Report, 
was not suggested as a proposal in the original Discussion Paper and therefore has not been 
consulted on previously.1 Further financial assessment would need to be done to measure the 
effect this change would have on a range of situations. 

(c) in other cases, the relative is not to be awarded more in compensation for loss of 
support than the actual amount of that loss and this cannot exceed 75% of the deceased's 
net income; (d) where a claim is made by the deceased's spouse, civil partner, cohabitant 
or dependent child, and also another relative whom the deceased was supporting, the 
amount of that other relative's support must be deducted from the 75% of the deceased's 
net income which the deceased is to be taken to have used to support his partner and 
dependent children; (e) a dependent child is to be defined for those purposes as a child of 
the deceased, or a child accepted by the deceased as a child of his family, who is under 
the age of 18 and to whom the deceased owed an obligation of aliment at the time of his 
death;  
We agree with (c), (d), and (e). 
(f) the relative's loss of support should be divided into past loss and future loss, and a 
single multiplier should run from the date of the interlocutor awarding damages in respect 
of future loss only (see paragraphs 6.1-6.5 above)?  
We disagree; the approach should remain that taken in the case of Wells v Wells, and currently 
applied in courts, where one multiplier applies from the date of death. 
 
We understand that reason for the proposal is to take away unnecessary complexity by 
introducing a single multiplier from the date of awarding damages, as exists for injury claims. The 
argument put forward is that the multiplier is discounted to take account of factors in the future 
and thus it is not correct to apply it to the period from death to trial/ settlement, as that is now in 
the past.    
 
However, unlike in injury claims where the claimant is still alive at the date of awarding damages, 
in fatal claims a period of uncertainty does exist between death and trail.  This is because the 
deceased may have died from natural or other causes had the incident not occurred.  Therefore it 
remains valid to apply a multiplier from the date of death. 

                                            
1 The Discussion Paper highlighted judicial criticism of the existing Brown v Ferguson formula and 
suggested that that formula should no longer be used, but did not actually propose an alternate method.   
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4. 
states that the right to sue for patrimonial as well as non-patrimonial loss should be 
restricted to those relatives of the deceased who currently constitute the deceased's 
immediate family (see paragraphs 7.1-7.5)?  
We agree. 

5. Do you agree with the Commissio
-patrimonial loss should not include damages in respect of 

any mental illness suffered by a relative as a consequence of the victim's death (see 
paragraphs 8.1-8.3)?  
We agree.  A claim for damages in respect of any mental illness should be brought in a separate 
action. 

6. Do you think there will be additional costs associated with this proposed bill and in what 
areas will they arise?  
As we have demonstrated above, some of the recommendations would lead to 
overcompensation; and as a result this would lead to increased costs for defendants.  Potentially, 
these costs could be offset by a more efficient compensation process and reduced legal costs. 
Further financial assessment would need to be done to measure the effect the recommendations 
would have on a range of situations. 

7. In what ways do you think the proposed Bill have equal opportunities impacts, if any?  
No comment. 

8. Do you have any other comments in relation to my  
As stated in our answer to question 1, we agree in principle that the approach to compensation 
should be amended to take into account changing economic realities, and we are in favour of 
creating a more straightforward and efficient compensation process for claimants where possible.  
However, we are not convinced that the proposals outlined in the draft Bill will achieve this. 
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Annexe C: 

damages (for personal injury) 

Introduction 

1. The Association of British Insurers (ABI) is the voice of the insurance and investment industry. Its 
members constitute around 90 per cent of the insurance market in the UK and 20 per cent across 
the EU. They control assets equiv

 

Highlighted potential areas of concern 

Damages for Psychiatric Injury 

2. We have not consulted our members on this previously, but we have no pressing concerns in this 
area. 

Personal Injury Action: Limitation and Prescribed Claims 

3. We do not agree with the recommendation to increase the limitation period from three to five 
years.  The three year period has been shown to be adequate in the majority of cases and 
maintains a suitable balance between giving claimants adequate time to bring a claim and 
ensuring defendants do not have to defend excessively old proceedings.  The law in this area 
already gives the court a discretion to disapply the limitation period for personal injury claims 
when it considers it just and equitable to do so. 

Damages for Wrongful Death 

4. We agree with the aim of amending the approach to compensation to take into account changing 
economic realities.  However, we do not think that the SLC recommendations necessarily reflect 
the reality of family life.  Moreover, while there are advantages to simplifying the process for 
assessing damages, fixing the amounts concerned in legislation will restrict the future flexibility of 
courts and may make it difficult to take into account future changing economic realities.   

5. In particular, we do not agree with Recommendation 11: we do not agree that in most cases the 
own income as opposed to 25% of joint 

therefore to disregard the joint income completely will lead to overcompensation.   
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Justice Committee 
 

Damages (Scotland) Bill 
 

Written submission from the Equality and Human Rights Commission 
 

Thank you for your letter date 5 July 2010 regarding the Damages (Scotland) Bill. You 
s recommendations 

regarding the calculation of patrimonial loss.  
 
We have reviewed this aspect of the bill and the discussion on this issue as set out in 
Scottish Law Commission report. We agree with the conclusions reached by the SLC 
that the current calculation for damages established by Brown v. Ferguson reflects a 
traditional model of the family which is now outdated. As a result the application of that 
calculation could substantially reduce the compensation available to families which do 
not comply with the traditional family model, which would include any families where 
both partners have similar incomes or where the surviving partner earns more than the 
deceased. This is the reality for many families in Scotland today and would include civil 
partnerships and same-sex couples. As such we are supportive of the provision in the 

 
 
Thank you for the opportunity to comment on the bill. We have no comments to make 
on any other aspects of the bill. 
 
 
Sally Mackenzie 
Parliamentary and Government Affairs Manager (Acting) 
25 August 2010 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Written submission from the Faculty of Advocates 
 

Note by the Clerk: This submission follows the structure of the Scottish Government 
consultation. 
 
Consultation Questions 
 
(A) Patrimonial (Financial) Loss: Calcu
Expenses for the Lost Period 
 
QUESTION 1  
In your view, to represent in all cases what would have been spent on his/her 
personal living expenses in principle is it:  
a) reasonable to introduce a fixed figure for the proportion to be deducted from a 

 
b) preferable to allow the courts to continue to decide the proportion on the merits of 
individual cases?  
 
ANSWER: a) 
 
QUESTION 1A  
If such a fixed figure were introduced, do you agree that 25% is a reasonable level 

 
 
ANSWER: Yes 
 
QUESTION 1C  
If such a fixed figure were introduced, in your vie

, which could be set aside if due cause were shown?  
 
ANSWER: Yes 
 
QUESTION 1D  

demonstrated for it to be set aside? 
 
T ; other criteria too difficult to define. 
 
(B) Patrimonial (Financial) Loss: Calcu
Claim 
  
QUESTION 2  

be taken as having been devoted to his relatives, in principle is it:  
a) reasonable to introduce a fixed figure for? or 

218



D13 

2 
 

b) preferable to allow the courts to continue to decide the proportion on the merits of 
individual cases? 
 
ANSWER: a) 
 
QUESTION 2A  
If such a fixed figure were introduced, do you agree that 75% is a reasonable level 
for that proportion?  
 
ANSWER: Yes 
 
QUESTION 2C  

 
 
ANSWER: Yes 
 
QUESTION 2D  

w what would require to be 
demonstrated for it to be set aside?  
 
As above. 
 
QUESTION 2E  

ignored in calculating a damages award? 
 
ANSWER: No 
 
QUESTION 2F  
If you answered no to question 2E, do you believe that in all cases some other fixed 

calculating a damages award?  
 
ANSWER: Yes - same as deceased: 25%. 
 
QUESTION 2G  
If the law were to specify 

aside if due cause were shown?  
 
ANSWER: Yes 
 
QUESTION 2H  

r view what would require to be 
demonstrated for it to be set aside?  
 
As above. 
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Claim 
 
QUESTION 3  
Do you agree that, in respect of future loss only, a multiplier should run from the date 
of proof rather than the date of death?  
 
ANSWER: Yes 
 

Right to Claim Damages 
 
QUESTION 4  

tled to 
claim patrimonial loss should be restricted only to those who currently constitute 

 
 
ANSWER: No 
 
See attached respons  
 
(E) Other recommendations 
 
QUESTION 5  
Do you have any comments in relation to other recommendations made in the SLC 
report, besides those addressed in chapters 3 and 4?  
 
Yes, see Faculty response to Bill Butler [attached as an annexe] 
 
(F) Financial Implications 
 
QUESTION 6  
Do you agree that, in relation to claims by relatives, the recommended new approach 

comparatively high earners e.g. those who earn significantly more than the average 
earnings of c. £30,000?  
 
ANSWER: Yes 
 
(G) Equality and Diversity 
 
QUESTION 7  
Do you agree that the recommendations made in the SLC report would not have a 
significant impact on equality and diversity issues?  
 
ANSWER: Yes 
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Annexe 
 

Faculty of Advocates response to Bill Butler 
 
The Faculty of Advocates was one of the consultees which submitted written 

Wrongful Death (No.153) and welcomes the further opportunity to comment on the 
further consultation paper and draft Bill. 
 
Our responses to the questions raised at Part 4 of the consultation paper are as 
follows: 
 
Q1. 
for it, that the existing law, which is contained in the 1976 Act, should be repealed 
and consolidated or re-enacted in the draft Bill, subject to certain amendments to it 
and to the 1982 Act. 
 
A. We agree that the existing law should be repealed and re-enacted in the draft 
Bill, subject to certain amendments. 
 
Q2. s recommendations Nos 4 and 5(b), and 

patrimonial loss,  
(a) the court should make a fixed deduction of 25% of his net annual income 
during the lost period to represent the victim
and  
(b) a claim under section 9 of the 1982 Act should include damages in respect 
of the victim's inability to provide gratuitous personal services to his relatives 
during the lost period?  

 
A.  recommendations Nos.4 and 5(b). 
 
Q3. (d) and 

for patrimonial loss,  
(a) in every case, the court should assume that the total amount available to 

 
(b) in the case where the claim for loss of support is made by a relative who is 
the deceased's spouse, civil partner, cohabitant, or dependent child and no 
other relative makes such a claim, the court should  

(i) assume that the deceased supported them to the extent of 75% of 
his net income;  

 
(c) in other cases, the relative is not to be awarded more in compensation for 
loss of support than the actual amount of that loss and this cannot exceed 
75% of the deceased's net income;  
(d) where a claim is made by the deceased's spouse, civil partner, cohabitant 
or dependent child, and also another relative whom the deceased was 
supporting, the amount of that other relative's support must be deducted from 
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the 75% of the deceased's net income which the deceased is to be taken to 
have used to support his partner and dependent children;  
(e) a dependent child is to be defined for those purposes as a child of the 
deceased, or a child accepted by the deceased as a child of his family, who is 
under the age of 18 and to whom the deceased owed an obligation of aliment 
at the time of his death; and  
(f) the relative's loss of support should be divided into past loss and future 
loss, and a single multiplier should run from the date of the interlocutor 
awarding damages in respect of future loss only?  

 
A. endations Nos.11(a)-(d) and 12. 
 
Q4. 
reasons for it, that states that the right to sue for patrimonial as well as non-
patrimonial loss should be restricted to those relatives of the deceased who currently 
constitute the deceased's immediate family?  
 
A. 
sue for patrimonial loss).  We can see no good reason to adopt a more restrictive 
approach than that which currently operates.  If, as a matter of fact, a former partner 
or an aged aunt was being supported by the deceased then it is difficult to see why, 
as a matter of policy, he or she should be deprived of the right to make a claim in 
respect of the loss thereby suffered. 
 
Far from being anachronistic, we would suggest that the current system more closely 
reflects the realities of modern life.  It may well be the case that the immediate family 

 of his 
death but just because a certain state of affairs is less likely does not mean that the 
law should ignore the possibility of it arising.  One can readily imagine a former 
spouse or civil partner remaining subject to a degree of financial support for many 
years following separation and it is not immediately obvious to us why, having 
established that such support existed, that individual should lose out because he or 
she does not fall within narrow familial parameters.   
 
In our opinion, there is nothing inherently complicated or ambiguous in the current 
definition nor does simplification for the sake of it justify reform, particularly where a 
more restrictive approach is being suggested.  We would have thought that, if 
anything, a more liberal approach would be justified by the less structured nature of 

 
 
Q5. 

-patrimonial loss should not include 
damages in respect of any mental illness suffered by a relative as a consequence of 
the victim's death?  
 
A. 
mental illness from non-patrimonial loss). 
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Firstly, as a matter of grammatical and legal accuracy, we suggest that the proposed 
should instead be referred to as loss of 

companionship and guidance  
 
We appreciate that this is a little less succinct but if the claim is to reflect the type of 
claim which is currently taken under s.1(4)(c) of the 1976 Act (which covers 

) and if and are intended to be synonymous 
then the extended wording should, in our opinion, be preferred. 
 
Of perhaps greater substance, we suggest that the current approach to assessing 

Gillies v Lynch 2002 
SLT 1420) is to be preferred to the proposed exclusion for . 
 
The definition which is imported from s.328 of the Mental Health (Care and 
Treatment)(Scotland) Act 2003 includes, amongst other things, .  We 
suggest that this definition, in the present context, is too wide and will therefore 

im for grief, particularly where it may be said have 
endured for an abnormal period.  As Lord Macfadyen pointed out in Gillies (at para. 
[15]): 
 

the death of a deceased will vary from the slight or moderate through to serious, 
grave or catastrophic.  No doubt in the past there was less recognition than there 
now is that grief can sometimes have a sufficient impact on the sufferer to amount to 
or result in a deterioration of psychiatric health..It seems to me to be quite artificial to 
attempt to draw a borderline between grief caused by bereavement and psychiatric 

is of such a degree as to amount to psychiatric illness, I see no logic in treating it as 
something different from grief.  As counsel for the pursuers pointed out, any such 
rule would place an artificial cap on s.1(4)(b) claims, and would operate to the unfair 
effect of allowing a full measure of the loss of a relative who is only slightly affected 
by the bereavement, but restricting the evidence available to explain the extent of the 

 
 
We agree entirely with those observations and would suggest that any arbitrary cut-
off point imposed by a statutory definition of mental disorder will operate to the 
potentially significant disadvantage of relatives who suffer severe grief reactions.  

arise which fails to 
reflect appropriately the varying degrees of grief which are commonly suffered as a 

 
 
In essence, we take the view that grief should not be temporally limited.  If an entirely 
different mental illness is diagnosed then we can see some force in the recoverability 
of compensation for that injury being determined in separate proceedings but the 
starting-point for this type of claim, in our view, ought to be that all grief reactions 
are, as a matter of legal relevancy, recoverable however long they last. 
 
It is perhaps interesting to note that, in the Gillies case, there was uncontested 
psychiatric evidence that there are 3 stages to the grieving process: 

(i) anger and disbelief; 
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(ii) a period which might be described as 
(weeping, intrusive thoughts etc.), likely to last 6-12 months; and 

(iii)  
 
If the Bill is enacted as it stands, it seems to us that there is a real risk of claims 
towards one end of the spectrum being characterised not simply as grief in its more 
severe form but as a separate mental disorder.  
 
One might then wonder what the practical consequences of the judge or jury being 
bound to proceed on that basis might be.  An arbitrary upper limit would presumably 

have been made for the remainder would have to be pursued separately.  Not only 
does this lead to a multiplicity of litigation (involving greater expense, inconvenience 
and judicial resources) but it might also potentially give rise to time-bar arguments in 
the later proceedings.  Or should the relative have to raise a separate action as soon 
as Defences are intimated which contain an assertion that at least part of the claim 

irrelevant because it represents a separate mental disorder rather than a severe grief 
reaction ? 
 
We have spoken to several counsel who can point to cases where they have 
pursued claims for individuals who endure unusually long or intense grief reactions.  
As matters currently stand, the approach taken in Gillies is invariably followed and 
we would be concerned that the wording in the Bill would innovate upon that 
approach by unfairly restricting the recoverability of such claims. 
 
 
19 October 2009 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Supplementary written submission from the Faculty of Advocates 
 

I refer to my evidence to the Justice Committee on 14 September.  
 
During the course of the meeting on 14 September I undertook to comment on the 
Scottish Law Commission argument that a wide definition of the persons who are 
entitled to make a claim for damages would be in danger of including business as 
well as domestic relationships. In that connection, I was asked to comment on 

 in 
avoiding this problem. 
 
Having considered the matter further and discussed it with other members of the 
Faculty of Advocates, I am satisfied that the proposed wording would be sufficient to 
avoid this danger.  There are two main reasons for this.  The first is that it has been 
well understood to date that business relationships are excluded and there is nothing 
in the Bill to suggest that this will change.  The Bill is clearly designed to consolidate 
and clarify the existing law and practice rather than introduce any radical 
amendment.  The second is that we are only here dealing with a question of 
apportionment.  In other words, this is not an issue that would affect the overall 
amount of damages awarded, only to whom the money is allocated.  In those 
circumstances, I am confident that the courts would be alert to prevent any possible 
unfairness to relatives with a legitimate claim. 
 
 
Robert Milligan QC 
19 October 2010 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Written submission from the Forum of Insurance Lawyers 
 

Note by the Clerk: This submission follows the structure of the Scottish Government consultation. 
 
Consultation Questions 
 
(A) Patrimonial (Financial) Loss: 
Lost Period 
 
QUESTION 1  
In your view, to represent in all cases what would have been spent on his/her personal living expenses in 
principle is it:  
a) reasonable to introduce a fixed figure f
lost period? or 
b) preferable to allow the courts to continue to decide the proportion on the merits of individual cases?  
 
ANSWER: b) 
 
FOIL believes it is preferable for the Courts to continue to decide the proportion to be deducted from a 
victim s income for the lost period on the merits of the individual case for the following reasons: 
 

 In our experience of handling cases it is not problematic for those presenting the claim to gather 
evidence of a victim's reasonable living expenses and family living expenses. 

 A fixed percentage is arbitrary and could result in over compensation in some cases and under 
compensation in others.  

 In FOIL members  experience in practice is it rare for the issue of a victim s living expenses to be 
something which proves a barrier to negotiation and resolution of a claim.  It is rare for this issue to 
come before the courts and over the last 20 years there have been very few decided cases where 
the Court was asked to consider this point. 

 
QUESTION 1A  

expenses?  
 
ANSWER: No 
 
For the reasons set out above we believe that 25% or indeed any percentage would be an arbitrary figure.  
Every case is different and should be treated as such.  
 
For example, in cases where the victim is a parent of young children the percentage could readily be too 
high and under compensate the family.  In the case of a retired person who spends more of his or her 
income on personal pursuits it could result in over compensation.  FOIL believes that a fixed percentage 
deduction is not aligned with the principle that damages should aim to put someone in the monetary 
position they would have been but for the wrong doer s actions.  .   
 
QUESTION 1B  
If you answered no to question 1A what, in your view, would be a reasonable level?  
 
For the reasons set out above we do not believe there should be any fixed deduction.  A fixed percentage 
can be a guide and act as a check in individual cases.  FOIL believes that individuals in particular claims 
should be free to resolve the issue on the basis of a fixed percentage if they wish but they should not be 
compelled to do so. .  
 
QUESTION 1C  
If such a fixed figure were introduced, in your vie , which could 
be set aside if due cause were shown?  
 
ANSWER: Yes 
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FOIL agrees that if a fixed figure is introduced then it should be a rebuttable presumption for the following 
reasons: 

 It allows a degree of choice to individuals about adoption of the fixed percentage. 
 It allows the opportunity for parties to calculate an actual percentage deduction and measure it 

against the fixed figure. 
 In our experience it is not problematic for those making a claim to provide information by way of 

bank statements, payslips and household bills to prove the details of family income, support to the 
family and the victim's personal expenditure.  This can also be done readily by witness evidence 
from those presenting the claim if documentary evidence is not available. 

 A rebuttable presumption in our view would allow for fairness in all cases.  For example where the 
evidence is that the deceased made no contribution to supporting the family in our view there 
should be no award and where the deceased spent say a very high percentage of  income in 
supporting the family then that should be recognised.   

 
QUESTION 1D  

 demonstrated for it to 
be set aside? 
  
The criteria we believe should apply are: 

 Evidence by way of documents or oral/written witness evidence that the proportion of income 
which the deceased spent on himself was materially different from whatever fixed percentage 
deduction is put in place. 

 A material difference would be plus or minus 5% from the fixed percentage deduction. 
 
QUESTION 1E  
Do you have any other comments on the approach to calculating the amount to be deducted in 
representation of living expenses for the lost period?  
 
As reflected in the answers above we believe that the approach to calculation of the amount to be deducted 
in relation to living expenses for the deceased should be a bespoke calculation in each case, but with 
freedom to parties to adopt a fixed percentage if they wish.  We do not support a fixed percentage.  Our 
experience is that calculation of the deceased's living expenses is a relatively straightforward matter and 
can be dealt with by way of bank statements, payslips, bills and evidence from family members.  Damages 
to compensate for the loss to a family of a breadwinner can be a substantial six figure sum with loss of 
support often the biggest head of claim in a case arising from a death.  A fixed deduction could result in 
under compensation and a windfall for defenders and insurers.  Alternatively, a fixed deduction could result 
in over compensation.  Over compensation runs the risk of increasing insurance costs for all those in 
society purchasing insurance.  
 
(B) Patrimonia  
  
QUESTION 2  

been devoted to his relatives, in principle is it:  
a) reasonable to introduce a fixed figure for? or 
b) preferable to allow the courts to continue to decide the proportion on the merits of individual cases? 
 
ANSWER: b) 
 
We believe it is preferable for the court to continue to decide on the proportion of income which a victim 
devoted to his relatives for the same reasons set out in our answer to question one.  We consider that to do 
otherwise would be a retrograde step and would not reflect the wide range of family arrangements which 
exist in modern Scotland.   
 
QUESTION 2A  
If such a fixed figure were introduced, do you agree that 75% is a reasonable level for that proportion?  
 
ANSWER: No 
 
Again for the same reasons as set out above in Answer 1A we do not believe that 75% is a reasonable 
figure because: 

 75% and indeed any fixed percentage is an arbitrary figure.  
 75% may be too high or too low. 
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 The calculation of damages should be based on the principle of restoring the dependants 
financially to the position they would have been but for the deceased's death and we do not 
believe a fixed percentage would achieve that in many cases. 

 
QUESTION 2B  
If you answered no to question 2A what, in your view, would be a reasonable level?  
 
Again for the reasons set out in Answer 1B FOIL do not believe that a fixed percentage accords with 
fairness.  It runs the risk of both under and over compensation.  In practical terms the experience of our 
members in these cases is that dealing with family income and expenditure on a bespoke basis does not 
delay or provide a barrier to negotiated settlement. 
 
QUESTION 2C  

be set aside if due cause were shown?  
 
ANSWER: Yes 
 
We agree that if a fixed figure is introduced it should be a rebuttable presumption because: 

 It allows a choice to individuals about adopting the fixed percentage. 
 It allows the opportunity for parties to calculate an accurate percentage if they wish.  
 It allows for fairness and for parties to reach a reasonable and accurate figure in each individual 

case.   
 
QUESTION 2D  

be set aside?  
 
If a rebuttable presumption were introduced we believe the criteria needed to set it aside should be that on 
the balance of probability: 

 There is evidence that the amount spent by the victim on supporting his family was materially 
different from the fixed percentage.  

 A material difference would be plus or minus 5%.. 
 
QUESTION 2E  
Do 
damages award? 
 
ANSWER: No 
 
We do not believe that in all cases a surviving partner's income should be ignored because: 

 To do so will result in over compensation to the surviving partner and family.  
 To do so does not take in to account the equalisation of income between partners which is often the 

reality in modern Scotland.  We believe there should be a flexible approach which allows the full 
range of family circumstances to be taken into account. 

 This approach would significantly increase damages in many cases most strikingly where the 
surviving partner was the higher earner.   

 It is unreasonable for the purchasers of insurance to bear the increased costs which may result from 
this proposal which goes well beyond the principal aim of compensation, being to restore the 
victim's family to the financial position they would h . 

 
QUESTION 2F  
If you answered no to question 2 E, do you believe that in all cases some other fixed proportion or some 

 
 
ANSWER: No 
 
We believe that a fixed percentage should not be adopted and there should be a bespoke approach in 
each case for the following reasons: 

 A fixed percentage is arbitrary.  
 There will over compensation.  
 We do not believe it is fair where a surviving partner worked before the death and continued to do so 

afterwards or there was clear evidence that the surviving partner would return to work at some 
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point after the death, that the survivor's income should be ignored.  To disregard a surviving 
partner's income will significantly increase the cost of claims and place an unreasonable burden on 
the purchasers of insurance.   

 
QUESTION 2G  

 
 
ANSWER: Yes 
 
We believe there should be a rebuttable presumption because otherwise compensation would not be 
aligned with the principle of restitution where the aim is to place the family in the financial position they 
would have been in but for the death. 
 
QUESTION 2H  

be set aside?  
 
Evidence of a joint approach to the family finances on the part of the victim and family. 
 
(C) Patrimonial (Financi  
 
QUESTION 3  
Do you agree that, in respect of future loss only, a multiplier should run from the date of proof rather than 
the date of death?  
 
ANSWER: No 
 
We accept that in calculating loss of support it is entirely appropriate that the claim should be divided into 
past loss and future loss.  However, we are not persuaded that a single multiplier should run from the date 
of decree in respect of future loss only. We would respectfully refer to th
in the decision of the Second Division in the case of Dingwall v. Walter Alexander & Sons (Midland) Ltd. 
(Reported in 1981 SLT at page 314) when considering this fundamental issue.  Essentially the Court was of 
the view that the imponderables and vicissitudes of life apply as much from the date of the deceased's 
actual death as they might otherwise have applied in the case of a living pursuer, from the date of the 
proof. As the Commission highlighted in its Discussion Paper (
receives damages for the full loss of support incurred over the previous 5 years, he would be marginally 
over compensated as damages would have been awarded without taking into account that the deceased 
might 
that the multipliers in the  present Actuarial or Ogden tables cater for such imponderables. The tables allow 
for alternative calculations for terms certain and indeed the further discounting of such  multipliers and 
those where expectation of life is impaired (see Note 20 to the General Introduction to the 6th Edition of the 
Ogden tables). We are of the view that judges should not be "slaves to the tables" (per Lord Lloyd, Wells-v-
Wells 1999 AC 1) 
 

 
 
QUESTION 4  

oss 
 

 
ANSWER: No 
 
We do not agree with this recommendation of the Commission.  Under the existing law a very wide group 

s for loss of support.  The present law is based on 
the premise that the onus is on the entitled relative who claims loss of support to prove the actual extent of 

  Under the 
present law relatives require to prove that they were financially dependent on the deceased prior to death 
in order to make a claim.  If the category of persons entitled to claim loss of support is restricted to 

ve who was actually financially dependent on the support of the deceased 
but did not fall within that restricted category would suffer financial hardship. Indeed we would suggest that 
to deprive the dependents of the wider category of relatives of the right to prove and recover support would 
detract from the socio- economic aim set out in the Ministerial Foreword of securing "strong, resilient and 
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supportive communities".  Take for example the supporting of nephews or nieces by a member of the wider 
family. Surely social policy ought to encourage that and such relatives ought not to be deprived of the right 
to recover such support? 
 
(E) Other recommendations 
 
QUESTION 5  
Do you have any comments in relation to other recommendations made in the SLC report, besides those 
addressed in chapters 3 and 4?  
 
The report makes numerous other recommendations, a number of which deserve comment. 
 
Recommendation 6 (a) - That the executors right to sue for patrimonial loss should continue to be restricted 
to the loss sustained by the deceased up until the date of death. 
 
We agree that the law should remain as it presently stands and should not be changed to allow an executor 

 
 
The award of damages to the relative should reflect the actual loss sustained by the deceased while alive. 
On death, compensation awarded or paid in respect of heads of damage under a claim would become part 

 estate to be distributed under the rules of testacy/intestacy succession. The losses 
sustained in life would not exist after the death. If the executor could sue for all future patrimonial losses 

not otherwise have benefited, had the deceased not been wrongfully killed.  Individuals who have not 
received any financial assistance from the deceased prior to death would be enriched by receiving an 

future loss of earnings.  It is conceivable that grown up children of a 
deceased widower who did not receive financial assistance from the deceased while in life, would received 

 
 

executor could also sue for future patrimonial loss there would be a danger of double compensation  
 
Recommendation 10 - That a relative should continue to be able to recover damages only for the 
patrimonial loss  
 
In fatal cases award of damages should represent compensation for actual loss of the financial support of 
the deceased sustained by family dependants.  The extent of such loss is a question of fact in every case. 
It is for parties to agree or for the court to determine, on the basis of evidence led, the extent of the actual 
or likely loss in question. To do otherwise would be to allow speculative and remote claims outwith actual or 
likely dependency. 
 
Recommendation 13(a) - Whether the relatives of the deceased should continue to have title to sue for non 
patrimonial loss. 
 
It is agreed that relatives should continue to have title to sue for non patrimonial loss. However this should 
not be formalised by way of a tariff system. It would be extremely difficult to set the appropriate tariffs for 
different categories of relatives. The level of awards could become out of date unless reviewed and altered 
at periodic intervals. The present system allows for awards to genuinely reflect the relationship between the 
deceased and the relative claiming. The individual relationships cannot be adequately reflected by way of a 
tariff award which has no flexibility.  
 
Recommendation 13 (b) - That damages for non-

 
 
The head of claim is defined in the Damages (Scotland) Act 1976 Section 1 (4) and is commonly referred to 

s which comprise the award. The court can 
make an award for all or any of: 
 
Distress and anxiety endured by the relative in contemplation of the suffering of the deceased before his 
death;  The loss of such non patrimonial 

deceased had not died. 
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The court does not require to make an award under each subsection and is not obliged to ascribe 
specifically any part of the award to any of the particular subsections. In theory the court may make an 
award under one of the subsections only. 
 

the elements of grief and companionship set out in subsections (b) and (c) would require to be proved in 
order for the relative to succeed in the claim. In actual fact, proof of both of those elements are not required 
to justify an award under section 1(4). As indicated only one of the subsections requires to be proved in 

may be construed as misleading.  
 
Recommendation 4 - For the purpose of the lost period a deduction should continue to be made for 

during that period.  
 
On the same rationale as set out in Answer 1 we do not believe that 25% is a reasonable figure as 
any fixed percentage is an arbitrary figure.  The figure could be too high or too low for any particular 
case.  The calculation of damages should take into account the particular circumstances of that case 
which may not be achieved by a fixed deduction. 
 
(F) Financial Implications 
 
QUESTION 6  
Do you agree that, in relation to claims by relatives, the recommended new approach does provide the 

significantly more than the average earnings of c. £30,000?  
 
ANSWER: Yes 
 
In looking to determine where the greatest financial benefit exists under the recommended new approach it 
is helpful to look at a number of different scenarios.  These are as attached in the Annexe.   
 
Example 1 is a scenario with a young couple where both the husband and wife earn £50,000 per annum.  
They have no children.  Dealing solely with the loss of support up to age 65 when it is assumed that the 
husband would have ceased working, the new approach produces a loss of support figure for that period 
which is 2.5 times greater than under a typical approach taken by the Courts. In these scenarios, given that 
both the husband and wife earned the same salary, the loss in the situation where the wife dies, results in a 
future loss of support equivalent to 2.5 times that of the current approach.  
 
The second example involves the same scenario but on this occasion the husband earns £100,000 and the 
wife £30,000.  Under the proposed the recommended new approach the multiplicand is just over £20,000 
greater.  
 
In this scenario if the wife were to die there is a significant change to future loss of support under the 
recommended new approach.  Due to the fact that the husband was the higher earner, there would be no 
loss of support under the current approach.  Under the recommended new approach there would be a 

calculation.   
 
Example 3 highlights that when the earnings of the husband and wife are more in line with average 
earnings and certainly lower than the high earners in the previous examples, the proposed approach could 
potentially result in loss of support awards lower than were the current approach to be adopted. 
 
Example 3 involves a young couple with four children.  The current approach taken by a Court could well 
find that an appropriate dependency figure, were the husband to die, should be 90%.  The recommended 
new approach would result in the dependency being fixed at 75%.  That clearly reduces the loss of support 
element.  The situation is slightly different were the wife to die in these circumstances where she was 
earning a relatively low figure, presumably due to working part time.  In those circumstances the 
recommended new approach would result in a greater award.  In the situation where the wife dies the 
recommended new approach results in a significant award as opposed to the likely situation under the 
current approach. This of course is due to the fact that the income of the higher earning husband is ignored 
under the new approach.  
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average at £75,000 per annum.  Given the fact that there are young children, a court may well apply a 
dependency figure of 90%.  The recommended new approach of having a fixed dependency at 75% means 
that the family will not be compensated as much as they should be.  Again, however, due to the fact that 

in those circumstances.   
 
Example 5 is a typical situation in a fatal disease case such as mesothelioma.  The recommended new 
approach results in significantly higher loss of support claims.  The figures are of course much lower than 
the other examples where both partners are earning greater sums as a consequence of earnings as 
opposed to pensions.  
 
In summary the examples do highlight that when the spouses are earning greater incomes, almost be 
definition, the levels of award for loss of support will increase.  That will certainly be in the situation where 
there are no other family members being supported such as children.  Where there are a number of 
children however the current flexible approach of the Court would allow for a smaller deduction for living 
expenses to be made.  In the scenario where there are a number of dependent children, the award for loss 
of support would reduce under the proposed new approach.   
 
(G) Equality and Diversity 
 
QUESTION 7  
Do you agree that the recommendations made in the SLC report would not have a significant impact on 
equality and diversity issues?  
 
ANSWER: Yes 
 
We agree recommendations made in the SLC report would not have a significant impact on equality and 
diversity issues. 
 
The determining factor here in respect of the recommendations of the Scottish Law Commission Report is 
primarily the earnings of the respective individuals.  This is in no way directly linked to any aspect of 
equality or diversity issues. The recommendations will impact upon claimants based primarily on earnings, 
and also possibly if they have children or other dependents that they support.  There is no direct correlation 
as a consequence of being a member of any particular  group.   

 

Cameron McNaught 
Forum of Insurance Lawyers Representative for Scotland 
24 August 2010 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Written submission from the Forum of Scottish Claims Managers 
 

I am writing to you further to previous representations made to the Committee in respect 
 

 
I would take this opportunity of enclosing a copy of our response to the Scottish 
Government Consultation Paper on the subject of Damages for Wrongful Death.  
 
On average, (over the period of the last 5 years) there have been 268 fatalities a year 
arising from Road Traffic Accidents and 31 fatal injuries to workers every year. 
 
The sources of this information being: 
 
Road Traffic Accidents 
 
Reported Road Casualties Scotland 2008 
http://www.scotland.gov.uk/Topics/Statistics/Browse/Transport-
Travel/TablesPublications/RCS2008-TabsA-B 
 
Fatal Injuries to Workers 
 
Health & Safety Executive  Statistics on fatal injuries in the workplace 2009/10 
http://www.hse.gov.uk/statistics/fatalinjuries.htm 
 
Additionally, there will be other fatalities which do not form part of these statistical 
groups but could result in claims for damages such as medical or clinical negligence 
and long tail industrial disease such as mesothelioma. (The Financial Memorandum 
attached to the Bill on the Parliament website suggests that the most recent statistics 
are that there were 161 mesothelioma deaths in Scotland in 2004) 
 
As previously advised, we as a group have grave concerns over the proposed Bill and 
the impact such legislation would have on a number of fronts, some of which being: 
 

 increased cost to the wider body of Consumers (and Scottish Businesses) as a 
whole through higher insurance costs, not to mention added financial burden on 
Councils and Public Bodies; 

 create barriers to the relatives of the deceased receiving compensation speedily 
through some of the proposals; 

 create a clear inequality of compensation. 
 
In our response to the Scottish Government Consultation paper, we have tried to 
illustrate the implications of the legislation fully. 
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I would continue to welcome the opportunity for FSCM to assist the Committee in their 
consideration of the Proposed Bill in any way the committee would consider 
appropriate.  
 
Foreword  
 
The Forum of Scottish Claims Managers (hereafter referred to as FSCM for short) is a 
collective of Insurance Companies who underwrite business in Scotland, claims 
handling agents who handle claims on behalf of Corporate Clients with a presence in 
Scotland and, also, local authorities.  
 
The membership of the Forum share common interests in areas such as Scottish 
Legislation and legal developments and, as such, are delighted to be invited to 
participate in this Consultation.  
 

Our membership number and represent the 
following organisations: 
E-sure  
Halifax  

 
First Alternative  
UKI Insurance  (Peugeot, Citroen, Barclays, 
Nat-West, BMW Fleet, Vauxhall, Egg and 
Renault)  
Pearl  
NIG  
Nationwide  
Lloyds TSB  
AXA  
QBE  
Liverpool Victoria  
Generali Insurance  

urance Co  
PSV Claims Bureau Ltd  
NFU Mutual  
ACE European Group Ltd  

Aviva Insurance  
RAC insurance  
Aviva Direct  
Ford Insure  
Chartis UK on behalf of New 
Hampshire Insurance  
Landmark Insurance Co  
Allianz  
Royal & Sun Alliance  
More Than  
Direct Line  
Churchill  
Prudential  
Tesco  
Privilege  
Devitt  
Glasgow City Council  
North Lanarkshire council  

 
Question 1  
In your view, to represent what would have been spent on his/her personal living 
expenses in the lost period, in principal is it:  

a) Reasonable to introduce a standard fixed figure in all cases for the proportion to 
ncome? Or  

b) Preferable to allow the courts to continue to decide the proportion on the merits of 
individual cases?  
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FSCM would favour a)  

and the established principle We shall 
expand on this aspect in later answers.)  
 
With our response to this question, we are clear that we are making a large concession 
from a defender s perspective and do so in the interest of narrowing the areas where 
dispute arise and therefore facilitating quicker compensation. The defenders are aware 
that they are foregoing any arguments on such deductions for living expenses in 
individual cases. FSCM recognise the paramount importance of speed and access to 
justice for the consumer and we agree that a fixed figure deduction would assist in this 
aim.  
 
Question 1A  
If such a fixed figure were introduced, do you agree that 25% is a reasonable level for 

 
 
FSCM agree 25% is a reasonable level  
In the interests of equity and fairness the one caveat we would use to qualify such an 
acceptance of the 25% deduction being reasonable is that we do consider the approach 
taken by the courts in Brown v Ferguson (i.e. pooled incomes) should remain and we 
shall make further comment on this when answering Question 2E.  
 
Question 1C  

 
 
FSCM answer No  
If a fixed deduction were to be introduced, it should be done with the stated aim of 
increasing speed and access to justice for the victim and their family. The creation of a 

fenders 
and pursuers could use such a rule to delay or prolong the case.  
 
This would not only add to the suffering of the victim and their family, but would create 
unnecessary increased legal costs on both defenders and pursuers costs as well as 
create unnecessary litigation which would only serve to place additional strain and cost 
burden on the judicial system itself. We agree with the Scottish Law Commission in this 
regard who stated within their report that  

. 
 
Question 1D  

demonstrated for it to be set aside? 
 

percentage deduction is introduced.  
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detailed disclosure of all financial records, evidence of lifestyle and true and accurate 
documentation to support levels of expenditure.  
 
The documentation should seek to clearly demonstrate how much income was spent on 
the deceased themselves and how much was spent on the dependents or for the 
benefit of the dependents.  
 
Additionally, precognitions or formal witness statements should form part of the 
disclosure to enable transparency in interpreting the financial documentation  it should 
not be the case that such evidence only comes out when a Proof takes place and cross 
examination happens.  
 
Such detail and documentation should be available at the earliest practicable 
opportunity.  
 
Question 1E  
Do you have any other comments on the approach to calculating the amount to be 
deducted in representation of living expenses for the lost period?  
 

would create faster access to justice for the victim and their families.  
 

was to come into effect, we would make the observation that the following evidence and 
documentation would in (in our view) be critical for disclosure so both defenders and 
pursuers could calculate the value of any claim: 
 

statements over a meaningful period of time  

 
 
Question 2  

having been devoted to his relatives, in principal is it:  
a) Reasonable to introduce a standard fixed figure for all cases? Or  
b) Preferable to allow the courts to continue to decide the proportion on the merits 

of individual cases?  
 
FSCM would favour a)  

gnored. (We shall 
expand on this aspect in later answers.)  
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With our response to this question, we are clear that we are making a large concession 
from a defenders perspective and do so in the interest of narrowing the areas where 
dispute arise and therefore facilitating quicker compensation. The defenders are aware 
that they are foregoing any arguments on such deductions for living expenses in 
individual cases. FSCM recognise the paramount importance of speed and access to 
justice for the consumer and we agree that a fixed figure deduction would assist in this 
aim.  
 
A fixed level of deduction could also alleviate arguments created around the 
complexities of modern family arrangements where dependants are situated within 
different households.  
 
Cases such as the case of Guilbert v Allianz Insurance plc only serve to highlight the 
potential bones of contention where no fixed level of deduction exists  when discord 
arises between the parties on such issues, costly litigation, delays and ultimately, 
dissatisfaction are the inevitable consequence for both parties  be that dissatisfaction 
in the length of time taken to obtain compensation or dissatisfaction in the level of 
damages obtained. 
 
Question 2A  
If such a fixed figure were introduced, do you agree that 75% is a reasonable level for 
that proportion?  
 
FSCM agree 75% is a reasonable level  
In the interests of equity and fairness the one caveat we would use to qualify such an 
acceptance of the 75% deduction being reasonable is that we do consider the approach 
taken by the courts in Brown v Ferguson (i.e. pooled incomes) should remain and we 
shall make further comment on this when answering Question 2E.  
 
Question 2C  

presumpt  
 
FSCM answer No  
If a fixed figure were to be introduced, it should be done with the stated aim of 
increasing speed and access to justice for the bereaved family. The creation of a 

and pursuers could use such a rule to delay or prolong the case.  
 
This would not only add to the suffering of the bereaved family, but would create 
unnecessary increased legal costs on both defenders and pursuers costs as well as 
create unnecessary litigation which would only serve to place additional strain and cost 
burden on the judicial system itself.  
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We agree with the Scottish Law Commission in this regard who stated within their report 
that 

. 
 
Question 2D  

demonstrated for it to be set aside? Please list possible criteria. 
  

is introduced.  
 

detailed disclosure of all financial records, evidence of lifestyle and true and accurate 
documentation to support levels of expenditure and the level of income retained by the 
deceased or spent for their own benefit.  
 
The documentation should seek to clearly demonstrate how much income was spent on 
the deceased themselves and how much was spent on the dependents or for the 
benefit of the dependents.  
 
Additionally, precognitions or formal witness statements should form part of the 
disclosure to enable transparency in interpreting the financial documentation  it should 
not be the case that such evidence only comes out when a Proof takes place and cross 
examination happens.  
 
Such detail and documentation should be available at the earliest practicable 
opportunity.  
 
Question 2E  

in calculating the damages award?  
 
FSCM strongly disagree with this proposal and regard this as the single most 
contentious issue within the Consultation paper which would breed a culture of 
inequality  
 

income of the family unit would lead to gross overcompensation and be in breach of 
both the defender s and pursuer s rights to fairness, equity and justice. The proposal 
would lead to large numbers of situations where the pursuer is being put in a better 
financial support position than they would have been but for the accident, thus going 
against the basic principles of reparation. 
 
There would be many instances in the current economic climate where the pursuer is 
the main earner or earns as much as the deceased. One of the stated aims of the 

amily 
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unit (and deducting the income of the Pursuer to arrive at the available loss of support 
pool) is one such cornerstone principle in considering modern family life and making 
sure our legislation is fit for purpose whilst providing true equality of arms and overall 
fairness for the consumer, the victim and their bereaved family.  
 
To provide an example of the above in practice, here are 3 examples, showing 
Example 1 with deceased as the main earner, Example 2 with both spouses earning 
the same and the final Example 3 with the Surviving Spouse as the main earner: 
 
Example 1 
Current  
calculation 

 Proposed calculation  

    
 £50,000.00 come £50,000.00 

Income: 
£25,000.00   

Family pool £75,000.00   
    
Less 25% own keep £56,250.00 Less 25% own keep £37,500.00 
Less surviving spouse 
income 

£31,250.00   

    
Notional Multiplier of 20 
applied 

 Notional Multiplier of 20 
applied 

 

Total Dependency £625,000.00 Total Dependency 750,000.00 
 
Conclusion 
The proposed calculation results in a gross disparity of £125,000 additional 
compensation over what the courts presently regard as reasonable reparation. 
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Example 2 
Current  
calculation 

 Proposed calculation  

    
 £30,000.00  £30,000.00 

Income: 
£30,000.00   

Family pool £60,000.00   
    
Less 25% own keep £45,000.00 Less 25% own keep £22,500.00 
Less surviving spouse 
income 

£15,000.00   

    
Notional Multiplier of 20 
applied 

 Notional Multiplier of 20 
applied 

 

Total Dependency £300,000.00 Total Dependency £450,000.00 
 
Conclusion 
The proposed calculation results in a gross disparity of £150,000 additional 
compensation over what the courts presently regard as reasonable reparation. 
 
Example 3 
Current  
calculation 

 Proposed calculation  

    
 £25,000.00  £25,000.00 

Income: 
£50,000.00   

Family pool £75,000.00   
    
Less 25% own keep £56,250.00 Less 25% own keep £18,750.00 
Less surviving spouse 
income 

£6,250.00   

    
Notional Multiplier of 20 
applied 

 Notional Multiplier of 20 
applied 

 

Total Dependency £125,000.00 Total Dependency £375,000.00 
 
The proposed calculation results in a gross disparity of £250,000 additional 
compensation over what the courts presently regard as reasonable reparation. 
 
In effect, the recommendations, if enacted, would create a clear and gross over 
compensation well above the levels regarded as reasonable reparation by the courts  
the sole cause of this gulf is the failure to take into account the earnings of the surviving 
spouse.  
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As you can clearly see from the examples, the proposed change in legislation does not 
make any change to a single income family, however, for double income families the 
disparities are clear and the greater the income level of that family, the greater the 
levels of disparity and inequality become.  
 
Question 2F  
If you answered no to question 2E, do you believe that in all cases some other fixed 

calculating a damages award?  
 
FSCM answer No  
We regard the pooled incomes model with the deduction of the surviving spouses 
income to be the only just and fair way to calculate the damages award. To create any 

inequality or unfair position which would stand against the defenders and pursuers 
human rights.  
 
Question 2G  

aside if due course were shown?  
 
FSCM answer No  
Exactly the s
would create satellite litigation and lengthy legal argument and debate which would 
ultimately, lead to lengthy delays and dissatisfaction with the judicial process on both 
the part of pursuers and defenders. 
 
Such legal debate would lead to significant legal cost burdens which would again, 
impact on both pursuers and defenders alike as well as create strain on the judicial 
system itself in terms of resource and funding.  
 
Question 2H  
I
demonstrated for it to be set aside?  
 

 
 
Question 3  
Do you agree that, in respect of future loss only, a multiplier should run from the date of 
proof rather than the date of death?  
 
FSCM do not agree that multipliers should run from the date of proof rather than 
the date of death  
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The stated aim of the Consultation and the recommended reforms are to take away 
situations where over-complexity exist, simplify access to justice for the consumer / 
pursuer and to facilitate a quicker and easier method of agreeing appropriate 
compensation without the need to over burden the courts.  
 
By dividing a rel
overriding problem is what date can be taken as the present date?  
 

the Consultation paper) is a Proof date. The losses sustained before the Proof date are 
the past losses and the losses sustained after the Proof date are the future losses.  
 
This approach would be contradictory to facilitating any settlement without the 
intervention of the court because the approach is predicated on the actual Court Proof 
date being the pivot upon which the calculation is finely balanced. 
 
Even if the defenders and pursuers do attempt to negotiate a settlement using the 
present date to calculate what is in the past and what is to be allowed to the future, such 
a calculation becomes more obsolete with every day which passes.  
 
The approach taken in the case of Dingwall v Walter Alexander & Sons we believe is 
appropriate. The multiplier should be calculated from the date of death.  
 
Furthermore, the multiplier starts from the date of death to avoid the removal of the risks 
relating to every day life that the deceased would have been exposed to had they 
survived i.e. they could have suffered ill health, accident or unemployment and this can 
only be properly calculated by using a multiplier from the date of death. To calculate 
from the date of settlement is to remove that risk and, again, over compensate the 
Pursuer.  
 
It should not be forgotten that the value of the claim is calculated by reference to the 
Ogden Actuarial Tables, which are themselves based upon the mortality rates prevalent 
in this country and take account of the normal vicissitudes of life and employment  if 
you create a fictional date upon which to calculate the multiplier, you are in essence 
choosing to ignore or overlook the mortality data upon which foundation the calculations 
are based  this then brings the whole basis of settlement into question.  
 
Applying the multiplier from the date of death also fits with the aim of reducing needless 
litigation and not over burdening the judicial system with cases where negotiated 
settlement should be easily achievable.  
 
Question 4  

claim patrimonial loss should be restricted only to those who are defined as part of the 
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Question 5  
Do you have any comments in relation to other recommendations made in the SLC 
report, besides those addressed in chapters 3 and 4?  
 
FSCM do not have any further comment to make in this regard. 
 
FSCM would simply like to draw attention to the fact that the indications are that the 
proposed reforms would be far from cost neutral and would as well as creating 
widespread dissatisfaction with the processes from both pursuers and defenders alike, 
have far wider implications for the general body of consumers and small business.  
 
If costs of compensation increased, there would be knock-on increases to insurance 
premiums to consumers and business. For example, this could potentially create 
problems with more uninsured drivers on the road as insurance becomes unaffordable 

te potentially 
social economic problems where more uninsured drivers on the roads mean more law 
and order offences are committed, using up valuable Police and Court resources to deal 
with same.  
 
In the business arena, higher insurance premiums and any contraction in the supply of 
insurance in Scotland could lead to serious difficulties to the business community in that 
high risk trades (scaffolders, window cleaners etc) would have extreme difficulty in 
obtaining compulsory insurance cover (Employers Liability Insurance) at anything other 
than an exorbitant rate. This could lead to such businesses becoming unsustainable 
and causing unemployment issues.  
 
Additional cost of compensation would also have a dramatic effect on Local Authorities 
as well as the NHS which create knock on effects of funding shortfalls and the question 
would therefore remain, who would actually pay for such deficits in funding?  
 
Question 6  
Do you agree that, in relation to claims by relatives, the recommended new approach 
does provide the greatest financial benefit to surviving partners who are comparatively 
high earners eg those with incomes significantly above average?  
 
FSCM completely agree with this statement. 
 
Hopefully, from our answer at Question 2E you will see we regard this as a wholly 
unjust situation which would be unsustainable. 
 
Question 7  
Do you agree that the recommendations made in the SLC report would not have a 
significant impact on equality and diversity issues?  
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FSCM agree that there are no such impacts identified. 
 
 
Alastair Robin 
Chairman  
10 September 2010 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Written submission from the Judges of the Court of Session 
 
Section 7 (1) (a)  (d) 
 
-r
during the lost years should continue to be made and that these should be taken to 

represents the total amount available to support relatives; that the income of the 
surviving spouse/partner should be ignored; that where the only relatives are the 
spouse/partner and/or dependent children it should be assumed that 75% of the 

to prove the actual level of support and where such relatives claim, the amount of 
their support should be deducted from the 75% to determine the level of support of 
the spouse/partner and dependent children. 
 
The issue of a percentage deduction of this type or fixed figures for support were not 
raised in this way in the Comm
on whether there should be a deduction for living expenses rather than how such a 
figure might be assessed. Perceived difficulties in assessment of loss of support, 
including concerns about the application of the Brown v Ferguson formula, were 
raised but in the context of a question of whether the executor should be entitled to 
sue for loss of earnings. No doubt the proposals have the benefit of certainty and 
simplicity. In some cases, where there are both a surviving spouse/partner and 
dependent children, a calculation based on the figures proposed may lead to a 
satisfactory result. However, there will also be cases in which it also gives rise to the 
risk of over-compensation. Blind application of the Brown v Ferguson formula may 
lead to a risk of under-compensation in cases where the surviving partner has a 
substantial income; to ignore that income completely however, would lead in those 
same cases to a risk of over-compensation.  
 
It should be noticed 
absence of any reported cases suggests that these difficulties may be more 
theoretical than real. We have been informed that in practice in settlement 

ing expenses are agreed without too much 

involve complex evidential issues and determining what constitutes reasonable 
expenses ultimately involves a value judgement; the scope for litigation therefore 

proposal is at the outset one which is designed to address a difficulty which does not 
in fact exist in practice. In explaining the rationale for this proposal the commission 
examines the traditional Brown v Ferguson approach and argues that in a situation 
where increasingly both partners have an income, the application of this approach 
results in inequitable results. The point is well made that in most families it is the joint 
gross income which is used as the basis for obtaining mortgages, loans etc and that 
the true loss in wrongful death cases is the inability to meet such joint commitments. 
As the Commission recorded in the original discu
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has become anachronistic in an age when both parties earn to fulfil the financial 
obligations they have undertaken in order to afford their lifestyle together. Given the 

for example the payment of a large loan for the purchase of a motor car or the cost 
partner or cohabitant may 

well sustain substantial economic loss as a result of the death even though the 
survivor was not being supported by the deceased in the traditional sense because 

 income 
cases, particularly where the survivor has a substantial income, there is a risk of 
under-compensation if the Brown v Ferguson model were to be followed rigidly. 
However, the position adopted by the Commission proceeds on the basis that the 
formula used in Brown v Ferguson has been elevated to a rule of law. We are not 
persuaded that this is so. In the first case, if we look at Brown v Ferguson the 

the only one. In fact, Lord Sutherland then to some extent departed from that normal 
approach in the very case before him. In the subsequent Inner House case of 

 2002 SLT 779 the court held that in the 
absence of detailed averments directed to supporting a different basis for the 
assessment of loss it could be assumed that a pursuer was asking the court to follow 

Brown v Ferguson. This makes it 
clear that Brown v Ferguson is not the only basis on which loss may be assessed 
and that there is flexibility within the present system so that in appropriate cases 
where following Brown v Ferguson might lead to an inequitable result it could be 
departed from. The Lord President went on to say that an important consideration 

basis; the evidence bearing on the extent of relative support may well be of an 
imprecise nature and a number of imponderable elements have to be taken into 

calculation of loss in cases of wrongful death. The Court is used to having to make 
an assessment of what are in reality imponderables, fully conscious of the need to 
avoid under-compensation whilst at the same time seeking to avoid over-
compensation. The assessment of damages in such cases is essentially a balancing 
exercise which can best be done on a case by case basis. In our view it cannot 
reasonably be done by the attempt to impose a one-size-fits-all rigid calculation. The 
paucity of cases on the issue does not suggest that there is in practice a difficulty 
and in our view the proper assessment of loss should be left to the court to carry out 
on the merits of individual cases. 
 

many cases, where there are both a surviving spouse/partner and dependent 
children, a calculation based on the figures proposed may lead to a satisfactory 
result. However, there will also be cases in which it gives rise to a real risk of over-
compensation: to ignore completely the income of a surviving spouse or partner, 
which may be substantial, gives rise to such a risk. Furthermore, it would seem 
anomalous that in a situation where there are no dependent children, or other 
relatives but only a surviving spouse or partner, the result would be that 75% of the 

partner, who may also have a significant personal income which is to be ignored. If a 
set figure approach is to be adopted then it should at the very least be one which 
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provides for different figures in cases where there are both a spouse/partner and 
dependent children and cases where there are no such children.  
 
Section 7(1)(e) 
 
-relating to a proposal that the multiplier should run from the date of the interlocutor 
and not from the date of death. 
 
In its discussion paper the Commission expressed the view that there was no need 
to change the present rule that the multiplier should be taken from the date of death. 
However in its report the Commission states that it has been persuaded by 

here 

date of proof : the relative has sustained a past loss which can properly be 
quanti
the period during which the support might have been expected to continue. That in 
turn depends on the period during which the deceased might have been expected to 
live and to continue earning. Taking the multiplier from the date of death reflects the 
risk of the victim dying early in any event. To select a multiplier only from the date of 
the proof ignores that risk entirely.   This appears to have been recognised in the 
SLC
occurs five years after the death, the Commission records that were the relative to 
receive damages for the full loss of support over the previous five years he would 
have been marginally overcompensated.  We can see no good reason for this 
position to be departed from. 
 
Sections 4 and 14 
 
-relating to a proposal that the right to sue for patrimonial loss should be restricted to 
those relatives of the deceased who currently const
family. 
 

to sue for patrimonial loss is too wide and has become anachronistic. It observes 
that the inclusion of a former spouse or civil partner now runs counter to the law on 
financial provision on divorce or dissolution with its emphasis on a financial clean 
break between the parties. It may be that, as the Commission assert, the immediate 

o have had an affective relationship with 

reason only for the restriction of claims for non-patrimonial loss to the immediate 
family. As to the second, no doubt the immediate family are most likely to be in 
receipt of support (and equally that few claims are made by other than the immediate 
family) but it does not follow that the notion of the extended family has altogether 
disappeared from our society. It does not seem that there is any practical problem 
which arises in respect of claims from members of the extended family and it is 
asserted that such claims are few. It is difficult to see what benefit there would be in 
restricting the list of those who may claim and to do so may well lead to undue 
hardship in cases where such family members have been in receipt of support.  We 
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see no reason to restrict claims for patrimonial loss in the way proposed. One can 
readily imagine circumstances in which a deceased was supporting a nephew or 
niece, aunt or uncle, or even great-grandparent or great-grandchild. We can see no 
reason why such persons who were in fact being supported should be excluded from 
receipt of appropriate compensation for that loss. Despite the fact that the law on 
divorce and dissolution of civil partnerships emphasises a clean financial break, 
there may well be those who, for a host of reasons, continue to support former 
spouses or partners. It should be noted that a former spouse or partner only has a 
right to sue if they have in fact been in receipt of support by the deceased. They are 
thus already an exception, for whatever reason, to the notion of a clean break. If 
such persons are in fact being supported and can show that the support was likely to 
continue they should not be deprived of compensation for that loss.  
 
 
David Smith  
Deputy Legal Secretary to the Lord President  
6 September 2010 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Written submission from the Law Society of Scotland 

Introduction 
 
1. 
Damages for Wrongful Death that there is no demand for fundamental reform of this 
area of law.  The majority of the recommendations in the Report essentially restate and 
simplify the existing law, as well as seeking to make it more accessible. 
 
2. The Law Society of Scotland is in broad agreement with the majority of the 
recommendations, which appear to be largely uncontroversial.  We shall therefore 
confine our observations to the relatively few recommendations which have provoked 
debate.   
 
3. We have also considered the Consultation Paper issued by the Scottish 
Government on Damages for Wrongful Death (July 2010) this paper helpfully 
summarises the key recommendations of the Scottish Law Commission Report and sets 
out the competing arguments.    
 
4. As indicated above, we propose to concentrate on those key recommendations 
in the Report which have prompted debate.  These are: 
 

(i) The introduction of a new method of assessing the reasonable living 
expenses that the deceased might have incurred between his actual date  

 the date to which he  might 
have been expected to live had he not been injured. 
(Recommendation 4). 

 
(ii) The introduction of a new method of calculating the damages payable to a 

Recommendation 11(a)). 
 
(iii) The introduction of a new method of applying multipliers in fatal cases. 

(Recommendation 12). 
 
(iv) The introduction of a restriction on the classes of relative who may bring 

claims for damages.  It is proposed that the right to sue for patrimonial as 
well as non-patrimonial loss should be restricted to the deceas
immediate family.  (Recommendation 15). 
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Recommendation 4 
 

5. It is recommended that for the purposes of the lost period a deduction should 

is that the deduction shou
period. 
 
6. There was unanimity among the respondents to the Report that some deduction 
requires to be made to reflect what the deceased would have spent on his own upkeep 
had he not been killed.  The society supports the recommendation that a standard 
deduction of 25% should be applied.  The reality is that 25% tends to be the starting 
point in settlement discussions and in practice it is routinely adopted as a rule of thumb.    
 
7. The adoption 
speedier settlement of claims and will avoid costly investigation which can often seem to 
the relatives to be intrusive.  It is also likely to achieve a reduction in legal expenses.  
The 
disproportionate to the outcome.  In practice, the majority of cases will bring out a figure 

   
 
Recommendation 11(a) 
 
8. It 
co-habitee or dependent child the deceased is to be taken as having used 75% of his 

 
 
9. This is the recommendation which has provoked the most debate.  The 
traditional approach following  Brown v Ferguson 1990 SLT 274 has been to aggregate 
the net incomes of the pursuer and the deceased, deduct 25% as representing the 

figure for annual loss of dependency.  The Society accepts the main thrust of the 
Brown v Ferguson formula has become 

outmoded and increasingly divorced from the reality of modern society.  The Brown v 
Ferguson formula may have been appropriate in arriving at a loss of dependency figure 
in respect of the death of a husband/father at a time when he would generally have 
been the main breadwinner.  Increasingly, both partners tend to have an income and in 
these circumstances application of the Brown v Ferguson formula can produce 
unsatisfactory results.  It can no longer be assumed that one spouse will be the sole or 
even main contributor to the family income.  As the Tables appended to the report 

traditional formula will produce a zero loss of support and no damages for loss of 
support will be available to the surviving spouse and any dependent children.  That 
outcome cannot reflect the true financial loss to the family unit.  The Society respectfully 

Report. 
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Recommendation 12   
 
10. It is recommend
loss and future loss and that a single multiplier should run from the date of the 
interlocutor awarding damages in respect of future loss only.  The traditional approach 
to quantifying loss of financial support claims in fatal cases has been to apply a 
multiplier from date of death rather than from the date of settlement of the claim.  If the 
appropriate multiplier is, say, 20 years and the claim is settled 4 years after the death, 4 
years would be deducted from the 20 year multiplier as representing past loss of 
support and the balance of the multiplier would then be applied to the future loss of 
dependency.  This approach pre-dated the use of actuarial tables for calculating 
multipliers.  In actuarial terms it is simply illogical and wrong.  Actuarial tables apply 
discounts to reflect two factors, mortality and early receipt of compensation.  Actuarial 
multipliers should be applied only to future losses i.e. losses which have not yet been 
incurred, and not to past losses.  The Society strongly endorses the criticisms of the 
traditional approach which are set out in the Sixth edition of the Ogden Tables at 

support should be divided into past loss and future loss and that a single multiplier 
should run from the date of settlement in respect of future loss only.  That is precisely 
the approach which has been adopted in non-fatal claims and the recommendation 
would introduce a uniform approach.  
 
Recommendation 15  
 
11. It is recommended that the right to sue for patrimonial as well as non-patrimonial 
loss should be restricted to those relatives of the deceased who currently constitute the 

ily in terms of the Damages (Scotland) Act 1976.   
 
12. The Society has major concerns with regard to this recommendation.  While it 
would no doubt simplify the law to have one group of relatives who could bring claims 
for both patrimonial and non-patrimonial loss, the recommendation could also lead to 
serious injustice.  The Society accepts that in practice the number of cases in which a 
deceased person was supporting a relative other than a member of his immediate 
family will be few and far between.  However, such cases, however infrequent, will arise 

compensation for loss of support.  It is difficult to see why, for example, a niece or 
nephew who was being financially assisted through school or university by an uncle 
should be deprived of the right to seek damages for loss of that actual support.  While 
simplification of the law may be desirable it should not be at the expense of justice. 
 
13. Indeed, the Society would question why the right to claim financial loss of support 

(Scotland) Act 1976.  
any person who was in fact financially supported by the deceased should have a title to 
sue.  The Scottish Law Commission appears to have rejected that approach on the 
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business rather than a domestic relationship with the deceased.  The Society is not 
persuaded by that argument.  It is difficult to see why the distinction between a business 
and a domestic relationship could not be drawn by those drafting the legislation. 
 
14. It is perhaps worth noting that the Westminster Government proposed in the draft 

Following this yea
would support and endorse the principle that any person who can demonstrate that he 
was in fact being supported by the deceased should be entitled to bring a claim.  Family 
relationships have moved away from the traditional nuclear family model and it is not 
difficult to conceive of relationships which would fall outwith even the wider definition of 

compensation seems both unnecessary and unfair. 
 
 
Law Society of Scotland 
24 August 2010 
 
 

ANNEXE: SCOTTISH GOVERNMENT CONSULTATION RESPONSE 
 
Introduction  
 
The Obligations Committee of the Law Society of Scotland welcomes the opportunity to 
respond to this consultation and has the following comments to make: 
 

 Living 
Expenses for the Lost Period 
 
Q1.  In your view, to represent what would have been spent on his/her personal 
living expenses in the lost period, in principle is it: 

a) reasonable to introduce a standard fixed figure in all cases for the 
; or 

b) preferable to allow the courts to continue to decide the proportion on the 
merits of individual cases? 

 
Answer: A is preferable.  The current system is intrusive. It slows down settlement of 
claims and involves a disproportionate amount of effort and expense. 
 
Q1A.  If such a fixed figure were introduced, do you agree that 25% is a 
reasonable level  
 
Answer:  Yes.  The figure of 25% tends to be the starting point in the great majority of 
cases. The majority of cases settle at or about that figure. 
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Q1B.  If you answered no to question 1A what, in your view, would be a 
reasonable level? 
 
Q1C.  If such a fixed figure were introduced, in your view should it be as a 

 shown? 
 
Answer:  No.  A rebuttable presumption would defeat the purposes of having a fixed 
percentage - speed, simplicity and the avoidance of intrusive investigation. 
 
Q1D.   
require to be demonstrated for it to be set aside? 
 
N/A. 
 
Q1E.  Do you have any other comments on the approach to calculating the 
amount to be deducted in representation of living expenses for the lost period? 
 
No.   
 
(B) Patrimonial (Financial) Loss: Calculation of Multiplicand in the 
Claim 
 
Q2.  In your view, to represent the proportion of 
taken as having been devoted to his relatives, in principle is it: 

a) reasonable to introduce a standard fixed figure for all cases; or 
b) preferable to allow the courts to continue to decide the proportion on the 
merits of individual cases? 

 
Answer:  A is preferable.  The advantages of speed, certainty and avoidance of intrusive 
investigations. 
 
Q2A.  If such a fixed figure were introduced, do you agree that 75% is a 
reasonable level for that proportion? 
 
Answer:  Yes.  This is the inevitable corollary of accepting the figure of 25% for the 
deceased's own upkeep. 
 
Q2B.  If you answered no to question 2A what, in your view, would be a 
reasonable level? 
 
N/A. 
 
Q2C.  If such a fixed figure were introduced, in your view should it be as a 
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Answer:  No.  A rebuttable presumption would defeat the purpose and advantages of 
adopting a fixed percentage. 
 
Q2D.  our view what would 
require to be demonstrated for it to be set aside? 
N/A. 
 
Q2E.  
wholly ignored in calculating a damages award? 
 
Answer: Yes.  The traditional approach no longer reflects the realities of contemporary 
society. The surviving partner's income is largely irrelevant to the loss suffered by the 
family unit. 
 
Q2F.  If you answered no to question 2E, do you believe that in all cases some 
other fixed proportion or some fixed s
should be ignored in calculating a damages award?  
 
N/A. 
 
Q2G.  

h 
could be set aside if due cause were shown? 
 
Answer: No.  The creation of a rebuttable presumption would simply invite defenders to 
argue the point as a negotiating device. 
 
Q2H.   
require to be demonstrated for it to be set aside? 
 
N/A.  
 
(C) Patrimonial (Financial) Loss: Operation of the Multiplier  
 
Q3.  Do you agree that, in respect of future loss only, a multiplier should run from 
the date of proof rather than the date of death? 
 
Answer: Yes.  The existing approach is nonsensical. Multipliers should only be applied 
to future losses. 
 

to Claim Damages 
 
Q4.  Do you agree with the S
entitled to claim patrimonial loss should be restricted only to those who are 
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Answer:  No.  While cases in which financial support rendered by someone outwith the 
immediate family are uncommon, they do occur. It could result in real hardship if, for 
example, a niece or nephew receiving support from an uncle was prevented from 
making a claim on the latter's death. The Society believes that the right to bring a claim 
should be extended to anyone who was as a matter of fact being financially supported 
by the deceased. 
 
(E) Other recommendations 
 
Q5.  Do you have any comments in relation to other recommendations made in 
the SLC report, besides those addressed in chapters 3 and 4? 
 
Answer: No. 
 
(F) Financial Implications 
 
Q6.  Do you agree that, in relation to claims by relatives, the recommended new 

are comparatively high earners e.g. those who earn significantly more than the 
average earnings of c. £30,000? 
 
Answer:  Yes.   
 
(G) Equality and Diversity 
 
Q7.  Do you agree that the recommendations made in the SLC report would not 
have a significant impact on equality and diversity issues? 
 
Answer:  Yes.   
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Justice Committee 
 

Damages (Scotland) Bill 
 

Written submission from the Medical and Dental Defence Union of Scotland 
 
Summary List of Questions 
 

 
Living Expenses for the Lost Period 
QUESTION 1 
In your view, to represent what would have been spent on his/her personal 
living expenses in the lost period, in principle is it: 

a) reasonable to introduce a standard fixed figure in all cases for the 
ome? or 

b) preferable to allow the courts to continue to decide the proportion on 
the merits of individual cases? 

 
No. We share the view recorded at paragraph 3.9 of the SLC report, and repeated in 

living expenses are 
capable of agreement without undue difficulty, and this is highlighted by the absence 
of reported decisions in Scotland.  It bears repeating that the intention is to 
compensate the relative for their loss of support, and this will vary in every case, and 
in our view should be assessed on the facts of each case.  Any tariff system will be 
artificial, and will see relatives over or undercompensated in the majority of cases.    
QUESTION 1 A 
If such a fixed figure were introduced, do you agree that 25% is a reasonable 

 
 
No. We would view any tariff percentage as artificial and most likely unsound and for 
that reason we do not answer question 1B 
QUESTION 1 C 
If such a fixed figure were introduced, in your view should it be as a 

18, which could be set aside if due cause were 
shown? 
 
Yes. Given that we anticipate that a tariff system would create marked differences 
between loss and compensation in individual cases, we consider it important that the 
tariff could be set aside if due cause were shown. 
 
QUESTION 1 D 

 
require to be demonstrated for it to be set aside? 

 
By satisfying the Court that in reality there is a 10% or greater variation from the tariff 
percentage for living expenses 

                                                 
18 A working assumption, which is accepted as a fact by a court of law, unless/until something different 
is proved. 
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QUESTION 1 E 
Do you have any other comments on the approach to calculating the amount 
to be deducted in representation of living expenses for the lost period? 
Please provide any comments 
 
No 
 
(B) Patrimonial (Financial) Loss: Calculation of Multiplicand in the 
Claim 
QUESTION 2 

 be 
taken as having been devoted to his relatives, in principle is it: 

a) reasonable to introduce a standard fixed figure for all cases? or 
b) preferable to allow the courts to continue to decide the proportion on 
the merits of individual cases? 

 
No. We take the same view on this issue as to question 1.  We consider that the 
matter should be determined on a case by case basis to see relatives appropriately 
compensated for their loss.  For this reason we have not answered Questions 2A or 
B. 
 
QUESTION 2 C 
If such a fixed figure were introduced, in your view should it be as a 

 shown? 
Please select an answer 
 
Yes. For the reasons outlined above. 
 
QUESTION 2 D 

 
require to be demonstrated for it to be set aside? 
 
By satisfying the Court that as a matter of fact there is likely to be a 10% or greater 
variation from the tariff percentage or fixed sum. 
 
QUESTION 2 E 

 wholly 
ignored in calculating a damages award? 
 
No. This will led to injustice with relatives being over or under compensated. 
 
QUESTION 2 F 
If you answered no to question 2E, do you believe that in all cases some other 

s income should 
be ignored in calculating a damages award? 
 
No. 
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QUESTION 2 G 
 

 
which could be set aside if due cause were shown? 
 
Yes. See answer to question 2C 
 
QUESTION 2 H 

 
require to be demonstrated for it to be set aside? 
 
See answer to question 2D 
 
(C) Patrimonial (Financial) Loss: Operation of the Multiplier19 in the 

 
 
QUESTION 3 
Do you agree that, in respect of future loss only, a multiplier should run 
from the date of proof rather than the date of death? 
 
No. We favour the status quo in a multiplier for future loss running from date of 
death, being a date known to all parties from the outset of a claim.  Practical 
difficulties will be created by calculating future loss from date of proof, as the date of 
proof will not be known pre-litigation, or indeed may not be known until the advanced 
stages of Court proceedings. 
 

 
Existing Right to Claim Damages 
 
QUESTION 4 

 person 
entitled to claim patrimonial loss should be restricted only to those who are 

 
 
No. We do not consider that it is necessary to restrict the category of relative who 
may claim patrimonial loss, as recommended.  However, the onus must remain with 
any relative (as more broadly defined) to establish that they have sustained a 

 
 
(E) Other recommendations 
 
QUESTION 5 
Do you have any comments in relation to other recommendations made in the 
SLC report, besides those addressed in chapters 3 and 4? 
 
No. 
 
(F) Financial Implications 
                                                 
19 The multiplier is the number of years over which damages are due in respect of future earnings. 
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QUESTION 6 
Do you agree that, in relation to claims by relatives, the recommended new 
approach does provide the greatest financial benefit to surviving partners who 
are comparatively high earners e.g. those with incomes significantly above the 
average? 
 
Yes. We cannot disagree with the interpretation of available data by the Consultation 
document at paragraph 5.11. 
 
(G) Equality and Diversity 
 
QUESTION 7 
Do you agree that the recommendations made in the SLC report would not 
have a significant impact on equality and diversity issues? 
 
Yes. 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Written submission from the Medical Defence Union 
 

Note by the Clerk: This submission follows the structure of the Scottish Government 
consultation. 
 
The Medical Defence Union is a non-profit making mutual organisation providing a 
range of medico-

payment of an annual subscription, members receive benefits of membership which 
include an insurance policy covering negligence claims arising out of the provision by 
those members of clinical services.  
 
Q1 In your view, to represent what would have been spent on his/her personal 
living expenses in the lost period, in principle is it: 

a) reasonable to introduce a standard fixed figure in all cases for the 
; or 

b) preferable to allow the Court to continue to decide the proportion on 
the merits of individual cases? 

 
Answer: (b).  The MDU considers it would be preferable to allow the court to continue to 
decide the proportion of income for personal use on the merits of each individual case.  
The consultation paper points out that the experience of Pursuers and Defenders, in the 
day to day operation of cases, is that the calculation and agreement of personal 
expenses does not generally present significant problems or cause major delays, and 

 
 

 
-compensation in some 

cases while leading to significant over-compensation in others.  As the discussion paper 
points out, not all families are the same.  In many lower earning and/or larger families, 

that the deceased would have retained significantly less than 25% of his/her income for 
personal expenditure.  Indeed, in such cases, personal expenditure may have been 
confined to the actual costs of attending work.   
 
In higher earning families, particularly those with two incomes or no children, it is very 
likely that the deceased will have retained significantly more than 25% for personal 
expenditure.  In such cases, significant over-compensation would arise. 
 
Q1A If such a fixed figure were introduced, do you agree that 25% is a 
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We do not agree that a fixed figure should be introduced (see Q1 above).  
 
Q1B If you answered no to Question 1A what in your view would be a 
reasonable level?   
 
We do not agree that a fixed figure should be introduced (see Q1 above). If such a 
figure were to be introduced it should be only as a rebuttable presumption (see Q1C 
below).  
 
Q1C If such a fixed figure were introduced, in your view should it be as a 

 presumption , which could be set aside if due cause were shown? 
 
Yes.  We consider that if any such fixed figure were to be introduced, there would be a 
significant numbers of cases in which the fixed percentage would be shown to be 
inappropriate.  It is our view, therefore, that the presumption should be rebuttable by 
both Pursuers and Defenders. 
 
Q1D  would 
require to be demonstrated for it to be set aside? 
 

income, the number 

The type of evidence that might be required would include: earnings documents, 
household bills, mortgage/rent costs, consumer price data and evidence of expenditure. 
 
Q1E Do you have any other comments on the approach to calculating the 
amount to be deducted in representation of living expenses for the lost period? 
 
The MDU agrees with the consultation paper that the purpose of compensation is to 
return a victim of negligence as nearly as possible to the status quo ante, in financial 
terms, had the victim not suffered a wrongful death.  To fulfil this purpose, the most 
appropriate method of calculating living expenses is to look at the individual family 

significant problems and does not, of itself, lead to significant delays in achieving 
settlement.  Much of the evidence necessary to support an assessment of loss, under 
this head of damage, would also be required to support the claim were a fixed 
percentage deduction for expenses to be introduced. 
 
The consultation paper sets out the central issue, in relation to this proposition, at 
paragraphs - or over-compensation 
that would result from the proposal would substantially outweigh any possible benefit in 
terms of simplifying litigation.  
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Q2 In your view, to represent the proportion of a v
taken as having been devoted to his relatives, in principle is it: 

a) reasonable to introduce a standard fixed figure for all cases? or  
b) preferable to allow the Court to continue to decide the proportion on 

the merits of individual cases? 
 
Answer: (b).  For similar reasons to those set out above at Q1 (in relation to calculation 
of living expenses in claims made by victims) the MDU considers it would be preferable 
to allow the courts to continue to decide the proportion on the merits of individual cases.  
As mentioned in the consultation paper, the aim of the law is to  or his 
family  in the position in which he would have been had he not been injured, so far as 

 and the MDU considers the only appropriate way in which this 
can be done is to continue to look at each case on its merits. 
 
Q2A If such a fixed figure were introduced do you agree that 75% is a 
reasonable level for that proportion? 
 
No.  The MDU considers any figure representing a fixed percentage would be arbitrary 
and therefore likely to lead to unjust outcomes.   
 
Q2B If you answered no to Question 2A what, in your view, would be a 
reasonable level? 
 
For the reasons above, the MDU believes that any of the suggested figures are 
arbitrary.  A figure of 80% could represent under-compensation in some families, where 
the victim provides for a number of dependent relatives from a single income, whilst a 
figure of 60% could lead to over-compensation in high income families with few or no 
dependent children or relatives. 
 
Q2C If such a fixed figure were introduced, in your view should it be as a 

  
 
Yes.  If a fixed figure were introduced, it would lead to unjust outcomes in many cases.  
It is our view, that there should be a rebuttable presumption in relation to such a fixed 
percentage figure available to both Pursuers and Defenders. 
 
Q2D 
require to be demonstrated for it to be set aside? 
 
The criteria to set aside such a rebuttable presumption would be similar to those 

 
 
Q2E 
wholly ignored in calculating a damages award? 
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partly disregarded.  In families where there are two incomes, the mere fact of two 
incomes often means that a victim will have had more personal disposable income 
available for his/her personal expenses and is therefore relevant to calculation of that 

n from the tables set out at pp 24  26 of 

result in substantially increased compensation for the majority of pursuers, with the 
largest gains falling to those pursuers who have the highest incomes. As the 
consultation points out (at paragraphs 5.06  5.11) the extent of the increased costs for 
compensators is likely to be substantial, and many of those costs will fall either directly 
or indirectly to the taxpayer, including claims against the NHS. The effect of the 
proposed changes would also have a retrospective inflationary effect where claims arise 

for example in medical negligence actions.) 
 
Q2F If you answered no to Q2E, do you believe that in all cases some other 

ignored in calculating the damages award? 
 
No. For the re
income should be disregarded.  
 
Q2G 

hich 
could be set aside if due cause were shown? 
 
Yes.  For the reasons set out above, the MDU does not support the proposal that the 

be introduced, then it must be as a rebuttable presumption. The MDU expects that any 
such presumption would be subject to regular challenge. 
 
Q2H 
require to be demonstrated for it to be set aside? 
 
A Defender who feels it 
entitled to require a Pursuer to produce documentation giving details of the incomes of 
both the victim and the surviving partner and also details of the family expenditure. 
 
Q3 Do you agree that, in respect of future loss only, a multiplier should run 
from the date of proof rather than the date of death? 
 
No.  The MDU considers that the appropriate date for commencement of the multiplier 
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There is a difference between a claim made by a living victim  where his/her losses up 
to the date of proof can be established, and a discount is applied to future losses on the 
basis that those losses can only be predicted on the basis of hypothetical factors (life 
expectancy, likelihood of redundancy/early retirement etc)  and the claim of a relative 

questi .  From the date of death onwards, the losses suffered by the relative can only 
be hypothetical, since no-one can know whether, for example, the deceased would 
have died from other causes in the intervening period etc. Thus the argument put 
forward by T
accepted by the SLC, is based (at least in part) on a false premise. Thompsons argue 

the multiplier is present to reflect uncertainty in predicting events that have not 
happened, either because they are future events (in the case of a living victim pursuing 
a claim) or because they are hypothetical events relating to a deceased victim, and 
subsequent to the death. 
 
Thus, as the SLC argued in their initial discussion paper (paragraph 3.52)
relative receives damages for the full loss of support incurred over [the period between 
death and proof] he would be marginally over-compensated . 
 
In addition, this proposal will increase the complexity of litigation. It is difficult to see any 
benefit, in terms of fairness in individual cases, that this proposal could produce that 
would outweigh the instances of over-compensation referred to above and the increase 
in complexity of litigations (the vast majority of which, of course, are settled before trial). 
 
Q4 
entitled to claim patrimonial loss should be restricted only to those who are 
defined as part of the ? 
 
Yes, for the reasons put forward by the SLC at paras 3.69 and 3.70 of their original 
discussion document. 
 
Q5 Do you have any comments in relation to the other recommendations made 
in the SLC report, besides those addressed in Chapters 3 and 4? 
 

damages for wrongful death in November 2007. We are pleased that the vast majority 
of the SLC s subsequent recommendations were in line with the comments in our 

under section 
to services he or she would have rendered gratuitously to others, and that remains our 
position. These claims can be substantial and difficult to evidence. 
 
Q6 Do you agree that, in relation to claims by relatives, the recommended new 
approach does provide the greatest financial benefit to the surviving partners 
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who are comparatively high earners, e.g., those with incomes significantly above 
average? 
 
Yes, as is clearly demonstrated in the tables contained within the consultation paper. 
 
Q7 ould 
not have significant impact on equality and diversity issues? 
 
No comment. 
 
 
Hilary Halfpenny, Senior Claims Handler 
Dr Hugh Stewart, Head of Scottish Affairs 
19 August 2010 
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The Mental Welfare Commission for Scotland works to safeguard the rights and welfare 
of people with mental illness, learning disability or other mental disorders.  
 
We are grateful for the opportunity to comment on the Bill. We restrict our comments on 
matters relating to mental disorders. 
 

respect of grief or sorrow but not in respect 
death. We have concerns about this statement. Abnormal grief reactions may be 
classified as mental disorders and it would, in our view, be wrong and discriminatory to 
exclude the harm suffered by people with abnormal grief reactions from the possibility of 
action for damages. 
 
Bereavement is something we all have to face at points in our lives. There is good 

person progresses through the grieving process. Sudden or unexpected death or death 
where the bereaved person has significant anger or guilt can result in prolonged or 

1

2003 Act. 
 
The other scenario is the person with a major mental disorder where an episode of 
serious mental illness is provoked by bereavement. For example, it is well known that 
adverse life events can provoke an episode of major depression. In this case, the 
bereavement is a stressor that provokes the onset of an episode of illness rather than a 

 
 
We think that there would be a case for payment of damages where the circumstances 

a relative suffering from a prolonged or abnormal grief process. 

death, the case for damages is less clear cut and the Court would need to consider 
whether the episode would have occurred anyway. 
 

section of the Bill as we think some rewording is needed to reflect the above as we are 
sure that what we have described was the intention. 
 
O

 

                                                 
1 Grief Counselling and Grief Therapy (2001), Worden. Tavistock, UK  
 

Donald Lyons 
Director 
13 July 2010 
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Damages (Scotland) Bill 

Written submission from the Scottish Government 

Introduction

1. This memorandum has been prepared by the Scottish Government to 
assist consideration by the Justice Committee of the Damages (Scotland) Bill, 
which was introduced by Bill Butler MSP on 1 June 2010. 

Background 

2. The aim of the Bill is to implement the recommendations made in the 
Scottish Law Commission’s (SLC) Report on Damages for Wrongful Death 
which was published in September 2008.

3. The origins of the report date back to what became the Rights of 
Relatives to Damages (Mesothelioma) (Scotland) Act 2007.  It emerged in the 
run up to the passage of that legislation that aspects of the law on damages 
for wrongful death, in particular the provisions of the Damages (Scotland) Act 
1976 (“the 1976 Act”), merited further examination.  Therefore, a reference 
from Scottish Ministers in September 2006 invited the SLC: 

 “To consider the law relating to damages recoverable in respect of 
 deaths caused by personal injury and the damages recoverable by 
 relatives of an injured person; and to make appropriate 
 recommendations for reform.”  

The SLC subsequently published its Discussion Paper on Damages for 
Wrongful Death in August 2007 and the resulting 2008 report took account of 
the responses received.

4. The purpose of the Bill is to re-enact the Damages (Scotland) Act 1976 
with amendments in order to modernise and simplify the provisions and to 
ensure relevant sections of the Administration of Justice Act 1982 are also 
appropriately amended.  The SLC report states that from the responses to the 
discussion paper it is clear that there is no demand for a fundamental reform 
of the current law, but that there is a problem with the accessibility of the 
current legislation.  The main proposed amendments to the existing legislation 
relate to the rights of relatives to damages for patrimonial loss.  In particular 
the introduction of:

 a new method of calculating the damages payable to a victim's family;
 changes in relation to the calculation of damages by the courts by dividing 

the relative’s loss of support into past and future loss and running a single 
multiplier from the date of the interlocutor for future loss only; and

 limitations on the classes of relative who have a claim for damages as a 
result of a victim's death, so that the right to sue for patrimonial as well as 
non-patrimonial loss is restricted to the deceased's “immediate family”.
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Consultation

5. Mr Butler originally lodged a draft proposal for implementing the SLC’s 
draft Bill, along with an explanation of why he considered consultation to be 
unnecessary, on 29 April 2009.  In light of representations from some 
stakeholders, the Justice Committee resolved that it was not satisfied with the 
reasons given by Mr Butler for not consulting.  Mr Butler subsequently issued 
a consultation paper with a closing date of 26 October 2009.  The final 
proposal was consequently lodged on 13 January and a summary of 
responses to the consultation exercise was published on the Parliament’s 
website.

6. The paper posed 8 questions, 3 of which were general in nature and 5 
of which were focused on specific changes recommended by the SLC: 

 Victim’s damages for patrimonial loss: assessment of future reasonable 
living expenses – Recommendation 4.

 Victim’s damages for patrimonial loss: personal services under section 9 of 
the 1982 Act – Recommendation 5(b).

 Relatives’ damages for patrimonial loss: assessment of loss of support – 
Recommendation 11. 

 Relatives’ title to sue for patrimonial loss – Recommendation 15.
 Relatives’ damages for non-patrimonial loss; exclusion of mental illness – 

Recommendation 14.

The consultation paper did not specifically address areas where the SLC had 
considered but ultimately recommended against reform. 

7. The Member’s consultation exercise resulted in 14 formal responses 
being received.  Respondents to the consultation consisted of 5 trade union 
bodies; 1 law firm; 3 insurance forums; 2 law commission/societies; the 
Faculty of Advocates and 2 individuals (a doctor and an advocate).  The 
summary of these responses indicated that 9 (64%) respondents fully 
supported the proposals and 5 (36%) supported the proposals, subject to 
amendments.  However, most of these responses found some level of 
concern with the scheme recommended by the SLC albeit, in some cases 
(principally in responses from the victims / pursuers side), those suggested 
concerns were not perceived as being fundamental. The summary 
highlighted the main areas of concern as:

 the disregard of the pursuer’s income; 
 the set 25% and 75% allowance made for living expenses and 

dependency respectively; 
 the division of a relative’s loss of support claim into past and future 

losses;
 the approach to multipliers; 
 the terminology for awards for non-patrimonial loss;
 the exclusion of mental illness;  and 
 the potential financial implications of the recommendations. 
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8. In summing up the responses received Mr Butler indicated that “it was 
considered that the current Damages (Scotland) Act 1976 had served its 
purpose and the proposed new bill would function in a similar manner but 
would better reflect the current social and family structures in Scotland.  In 
general most of the respondents supported the SLC’s view that radical reform 
is not required but that there were a small number of important areas where 
improvements could be made.”

9. In conclusion Mr Butler said “The responses to the consultation have 
provided a number of suggested amendments that the Member will consider 
and may use to refine policy before submitting a draft bill”   However, the 
published Bill replicates the SLC’s draft Bill apart from the removal from 
Schedule 1 of a minor consequential amendment to section 651 of the 
Companies Act 1995 (c.6) as that section has now been repealed. 

10. The Scottish Government would suggest that bodies with an interest in 
the Bill as it progresses include: the Association of British Insurers; the 
Scottish Claims Managers Forum; the Association of Personal Injury Lawyers; 
the Law Society of Scotland; the Forum of Insurance Lawyers; the Faculty of 
Advocates; the Lord President as head of the Scottish judiciary and the 
Scottish Court Service. 

Financial Impact 

11. The Financial Memorandum to the Bill indicates that the financial 
implications of the Bill, based on data provided by Thompsons Solicitors (who 
are said to be involved for pursuers in c.60% of relevant claims in Scotland), 
will be to increase the level of damages for loss of financial dependency or 
loss of future earnings by an average of 35% in wrongful death cases and in 
the region of 23% in lost year cases.  These additional costs will fall, in the 
main, on insurers and UK Government Departments with responsibility for 
liabilities in cases arising through employment in former nationalised 
industries and, to a lesser extent, Scottish local authorities.  Although the 
direct financial implications for the Scottish Government are estimated as 
negligible, the Financial Memorandum suggests that there may be a 
requirement of the Statement of Funding Policy (section 3.2.8) to meet the 
additional costs incurred by UK Government Departments. 

12. The Financial Memorandum estimates that per annum in Scotland 
there are around 100 wrongful death cases settled and in the order of 12 “lost 
years” cases concluded before the victim dies.  This equates to estimated 
total additional costs of £3,882,108.  It acknowledges that there is a degree of 
uncertainty in these estimates as settlement in individual cases can vary 
considerably depending on the age and earnings of the victim and that the 
number of wrongful deaths is also subject to variation from year to year.

13. It is envisaged that following implementation of the legislation cases 
will settle more quickly and fewer cases will be raised in court and, in turn, 
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there is potential for insurers to make financial savings in respect of legal 
costs and judicial expenses. 

14. While the Scottish Court Service are content with the assertion in the 
Financial Memorandum that the proposed legislation will not increase costs to 
the Scottish courts, they are not persuaded that court resources would be 
freed up as a consequence of the legislation.  In addition they believe that any 
reduction in the level of litigation will result in a commensurate reduction in fee 
income.  Regarding legal aid the Scottish Government agrees with Mr Butler 
that there is unlikely to be any increased costs as a result of the Bill.

15.  It should also be noted that during the Scottish Government’s recent 
discussions with stakeholders, some raised serious concerns in relation to the 
fixed deduction of 25% for the victim’s living expenses. Particular concern was 
also raised regarding the disregard of spouse’s income which it was 
considered could potentially put some pursuers in a far better financial 
position than they would have been but for the accident, contrary to the 
fundamental principle of the law of delict of (at least notionally) putting the 
pursuer in the position they would have been in had it not been for the 
accident.  It was thought that the additional costs generated would 
subsequently be passed on to consumers and businesses by way of an 
increase in premiums and could perhaps make Scotland a less attractive 
place to do business.

Scottish Government’s Position 

16. The Scottish Government fully shares the desire to ensure that victims 
and their relatives have appropriate rights and the ability to secure proper 
redress in respect of personal injury and wrongful death. Specifically, we 
agree with the SLC that the Damages (Scotland) Act 1976 should be repealed 
and replaced by a new Act which, with appropriate amendments, restates the 
law in a clearer and simpler form.

17. However, we are anxious to ensure that legislative proposals are 
appropriate and believe that concerns raised about some of the 
recommendations require further exploration.  Areas of particular concern 
include:

 the 25% discount rate;  
 disregarding the spouse’s income; and  
 restricting those entitled to raise an action for damages to the list of 

those currently eligible to claim patrimonial loss under the Damages 
(Scotland) Act 1976. 

18. Though the first two of those particular recommendations flowed from 
the SLC's consideration of responses to its discussion paper, they were not
actually subject to consultation by the SLC.  Stakeholders therefore had no 
formal opportunity to comment on these potentially quite radical changes until 
the consultation exercise which was undertaken by Mr Butler. 
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19. The Scottish Government appreciated sight of the responses to Mr 
Butler’s consultation.  As illustrated by the responses to that consultation, in 
which nearly all of the respondents expressed some reservations about the 
scheme recommended by the SLC, there appears to be a lack of consensus 
on some important features.  These issues need to be worked through before 
we can be confident that any Bill is as effective, robust and durable as it 
needs to be. 

20. The Scottish Government believe that further work is required, to focus 
attention on the key issues and secure a better understanding of the 
implications of the recommended changes. 

21. It was with such considerations in mind that the Minister for Community 
Safety announced in December 2009 that the SLC Report on Damages for 
Wrongful Death would be amongst three SLC reports on aspects of damages 
for personal injury that would be covered in a programme of dialogue and 
formal consultation with stakeholders.  In determining to progress this 
programme, the Scottish Government had also taken account of the fact that, 
without distinguishing between them as regards priority, the SLC had 
expressed the view in its 2008 Annual Report that “significant improvements 
could be made in the law of delict by implementation of our Reports on 
Damages for Wrongful Death (published in 2008), Prescription and Limitation 
(published in 2007) and Damages for Psychiatric Injury (published in 2004)”.

22. Against this background, Scottish Government officials have been 
undertaking dialogue with a range of external stakeholders in face-to-face 
meetings, to develop our appreciation of specific issues and concerns, and to 
inform the drafting of a consultation paper.  Additionally, following an initial 
offer made by the Cabinet Secretary for Justice in April 2009 to meet in due 
course to discuss the issue, Mr Butler contacted Mr MacAskill’s office in 
January seeking a meeting to discuss his final proposal for a Bill.  As the law 
on damages falls within his portfolio, the Minister for Community Safety 
subsequently met with Mr Butler on 4 February and again on 15 April to 
discuss the issue.  The Minister also wrote to Mr Butler on two occasions 
sharing with him the Scottish Government’s developing internal notes.   

23. It is now intended that the SLC’s Report on Damages for Wrongful 
Death will be the focus of a short formal consultation exercise over the 
summer, with a view to informing the refinement of policy and the Scottish 
Government’s approach to legislation in this area.  Final decisions on the 
Government’s approach to legislation will be taken after consideration of 
responses to that exercise. 

Conclusion

24. The Scottish Government supports the broad objectives of the 
Member’s Bill in principle.  While we acknowledge the admirable work 
undertaken in this area, both by the SLC and by Mr Butler, the Scottish 
Government is nevertheless of the view that certain of the SLC’s key 
recommendations require further examination.  Consequently, we will wish to 
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consider representations from stakeholders before deciding on the scope of 
any adjustments to the detail of the SLC’s draft scheme which we may in due 
course wish to propose to Parliament.  However, the Scottish Government will 
endeavour to be as positive and constructive as possible throughout the 
Parliamentary process of this Bill. 

Civil Law Division 
Justice Directorate 
Scottish Government 
June 2010 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Supplementary written submission from the Scottish Government 
 
Thank you for your letter of 7 July, on behalf of the Finance Committee, inviting me 
to provide written evidence to assist its scrutiny of the Financial Memorandum 
accompanying the Damages (Scotland) Bill.  As requested, I have completed and 
now return  to you and to the Justice Committee  the attached questionnaire. 
 

QUESTIONNAIRE 
 

This questionnaire is being sent to those organisations that have an interest 
in, or which may be affected by, the Financial Memorandum for the Damages 
(Scotland) Bill.  In addition to the questions below, please add any other 
comments you may have which would      
 

Consultation 
1. Did you take part in the consultation exercise for the Bill, if applicable, 

and if so did you comment on the financial assumptions made? 
 

No. (After the close of the consultation exercise and before the Bill was 
introduced, the Member in charge of the Bill twice discussed the general 
policy with the Minister for Community Safety and officials, but the discussions 
were not focused on the financial assumptions per se). 

 
2. Do you believe your comments on the financial assumptions have been 

accurately reflected in the Financial Memorandum?  
 

N/A 
 

3. Did you have sufficient time to contribute to the consultation exercise? 
 

N/A 
 

Costs 
4. If the Bill has any financial implications for your organisation, do you 

believe that these have been accurately reflected in the Financial 
Memorandum?  If not, please provide details. 

 
The direct caseload for the Scottish Government (SG) is assessed in the 

understanding of the current situation.  On average the SG seems to be 
involved  either as a sole or joint defender  in no more than one or two 
cases per year (with annual costs under the current system being in the 
hundreds of thousands rather than millions of pounds). 
 
However, there could be more significant financial implications for the SG 
arising indirectly from the caseloads of other public sector organisations.  
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Notably, as mentioned in paragraph 98 of the Memorandum, there is 
possibility of the UK Government invoking the Statement of Funding Policy 
between itself and SG, which means the SG would be asked to meet any 
additional costs incurred by UK Government departments as a result of this 
legislation . 
 
Financial implications for the SG could come not just from making payments, 
or reimbursing payments, of compensation and costs as mentioned above, 
but also in connection with funding of the justice system (e.g. the court system 
and the legal aid system).  At this stage it appears that the Financial 
Memorandum is probably right to estimate that such costs will not be great, 
though we would be cautious about assuming that there will be noticeable 
savings in court resources: anticipated reductions in litigation do not always 
materialise and even when they do, they can be offset by a reduction in fee 
income for the courts.  
 
Additionally, though not impacting directly on the SG, there could be financial 
implications for a range of SG-funded public sector bodies such as local 
authorities, health boards, prisons service and police authorities. 
 

5. Are you content that your organisation can meet the financial costs 
associated with the Bill?  If not, how do you think these costs should be 
met? 

 
Where the SG is a liable defender, it will meet the due financial costs of any 
settlement for a claim for wrongful death in accordance with the prevailing law 
including, if this legislation is enacted, the law as amended by it.  Ultimately, 
as with all public sector costs and assuming a fixed budget (i.e. no additional 
revenue streams), any increase in expenditure in one area will have potential 
offsetting implications for expenditure elsewhere. 

 
6. Does the Financial Memorandum accurately reflect the margins of 

uncertainty associated with the estimates and the timescales over which 
such costs would be expected to arise? 

 
Against a background of considerable uncertainty  as there often is in 
relation to civil law, where data about past claims is lacking for reasons of 
commercial sensitivity and also because they generally relate to the actions of 
private entities rather than the State  the Financial Memorandum appears to 
make a genuine attempt at estimating costs. 
 
However, as was demonstrated during the passage of what became the 
Damages (Asbestos-related Conditions) (Scotland) Act 2009, where financial 
estimates are based on data provided by just one firm  albeit a firm with a 
significant market-share  they may be open to challenge. 

 
Wider Issues 

7. If the Bill is part of a wider policy initiative, do you believe that these 
associated costs are accurately reflected in the Financial Memorandum?  
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N/A: 
separately from any wider policy initiative. 

 
8. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation or more developed 
guidance?  If so, is it possible to quantify these costs?   

 
As currently drafted, the Bill appears to envisage little by way subordinate 
legislation or guidance and, consequently, there should be no substantive 
costs to the Scottish Government in that regard.  However, it is anticipated 
that there will be a need to amend the Court of Session Rules of Court, and 
the Sheriff Court Ordinary and Summary Cause Rules, and appended forms. 
 
Other comments 
 
The SG is currently conducting a consultation exercise on Damages for 
Wrongful Death.  As part of that exercise, it has published a partial Business 
and Regulatory Impact Assessment.  The documentation is available at: 
www.scotland.gov.uk/Publications/2010/07/06142911/0 
 
The closing date for this consultation exercise is 27 August (though we are 
aware that some significant responses are likely to be received after that 
date). After the SG has had an opportunity to analyse the responses to the 
exercise, it may be possible to bring greater clarity to the issues around 
financial implications.  At the moment, however, for the reasons mentioned 
above, there is a lack of data. 
 
 
Paul Allen 
Head of Damages and Succession Branch 
24 August 2010 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Supplementary written submission from the Scottish Government 
 

views on supplementary financial material which has recently been supplied by Mr 
Butler, in connection with the Damages (Scotland) Bill.  To try to assist the 
Committee, which we appreciate is under some time pressure, we have undertaken 
a quick review of the material. 
 
At the outset it is perhaps worth reiterating that, as we have indicated previously, it is 
difficult to secure a clear appreciation of the financial dimensions of the settlements 
which are reached in wrongful death cases.  Therefore, while it is right that the 
potential limitations of single-source data should not be overlooked and, as Mr 
Fitzpatrick suggested, it would be informative if corroborative material were 
available, it is extremely helpful that Thompsons, a major force in personal injury 
litigation, has gone to such lengths to amplify the evidence base.  It seems to us that, 
in terms of detail, the new material does indeed represent a significant 
enhancement.  The main points arising from our quick review of the material are 
recorded in the enclosed note, which I hope will assist the Committee. 
 
In addition, the Committee may also find it helpful to have some further information 
about other issues which were raised during the meeting of 7 September. 
 
In relation to the possible financial implications for the courts, Mr Whitton asked 
about the statements  to the 
Justice Committee, that they [the Scottish Court Service] are not persuaded that 
court resources would be freed up as a consequence of the legislation

they believe that any reduction in the level of litigation will result in a 
commensurate reduction in fee income Those statements correspond with points 
also made in our submission to the Finance Committee, which stated that we would 
be cautious about assuming that there will be noticeable savings in court resources: 
anticipated reductions in litigation do not always materialise and even when they do, 
they can be offset by a reduction in fee income for the courts  
 
Those statements simply reflect the advice that we received when we consulted 
officials in the Scottish Court Service which, as you know, is an independent body.  
We have no reason to challenge their assessment which, we are further advised, 
reflects the practical experience of the courts following the introduction of pre-action 
protocols for personal injury cases in 2006.  It had been argued that these would 
lead to a reduction in the number of cases in which litigation would be necessary, but 
when compared to the volume of cases prior to the introduction of the protocol, the 
volume of personal injury cases initiated has actually increased year on year in the 
Court of Session, by an average of around 10% p.a.  The Scottish Court Service 
does not have comparative data for the Sheriff Courts, but it is anticipated that the 
experience there has probably been broadly similar. 
 
We are advised too that, even if there were to be a reduction in the number of court 
actions initiated, the consequent resource savings for the courts would be low.  As is 
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correctly observed at paragraph 101 of Financial Memorandum, 98% of 
these cases settle extra-judicially and they do not, therefore, make the heavy 
demands upon court resources which are required by those cases which proceed to 
hearing and judgment. Thus, any reduction in actions initiated is likely only to yield 
up small amounts of time at procedural hearings, and unless numbers were to fall 
dramatically, it is unlikely that such savings could be realised.  However, it is 
nevertheless the case that any reduction in the number of court actions initiated will 
result in a reduction of fee income for the Scottish Court Service, likely to be in 
excess of £600 for a Court of Session action, and in excess of £250 for a Sheriff 
Court case.  Currently, the Scottish Court Service aims to recoup 60% of Court of 
Session costs through fee income and 80% of Sheriff Court costs; their budgets are 
calculated on this basis.  Since it is unlikely that savings can be realised, it would fall 
to the public purse to make good the shortfall in fee income. 
 
Turning to a separate issue, Mr Butler made reference  Statement of 
Funding Policy1.  The key policy strand where decisions taken 
by any of the devolved administrations or bodies under their jurisdiction have 
financial implications for departments or agencies of the United Kingdom 

cost   The UK Government has yet to indicate whether or not it would consider that 
any additional costs encountered by its departments and agencies as a result of the 
Damages (Scotland) Bill should be met from the Scottish block grant.  We will seek 
to provide the Committee with clarification as soon as we can. 
 
I hope that this information is of some assistance to the Finance Committee.  If 
appropriate, would you be able to pass a copy of this letter to the Justice Committee 
and to Mr Butler? 
 
 
15 September 2010 
 

                                            
1 Full title is Funding the Scottish Parliament, National Assembly for Wales and Northern Ireland 
Assembly: Statement of Funding Policy 
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REVISED FINANCIAL EFFECTS OF THE DAMAGES (SCOTLAND) BILL 
REVIEW NOTE 
 
Para 8.3 
 

 it would be useful to have a more detailed explanation as to why estimating 
is irrelevant, and could be 

misleading . 
 
 the new approach seems to provide significantly more detail about the 

potential impact of the Bill on the multiplicand in individual cases, but says 
relatively little about the overall financial implications.  In other words, it 

how much more would be 
paid in total damages each year than under the existing law? where 
would those additional costs fall?  

 
Para 8.3 
 

 it seems right that analysis should focus on the 285 settled cases (i.e. 
 

 
Para 8.5 
 

 there seems to be a very slight error in the first bullpoint, reflecting an 
omission from the formula in line 102 of Annex 2.  It is appears to us that, in 
the figures presented in that table, the average will increase by £3,076 (i.e. 
from £6,258 to £9,334) rather than by £3,106 (i.e. from £6,322 to £9,428). 

 
Annex 1, Para 2.2 
 

 if Thompsons are right that, in live cases, the percentage discount for the 
tends to be in the region of 45-

50% , then this suggests that a new 25% rule would represent a significant 
financial change 

 
Annex 1, Para 3.1 
 

 if Thompsons are right that, in fatal cases, the percentage discount for the 
between 20-40%

this may suggest that a new 25% rule could represent a degree of financial 
change 

 
Annex 2 (Fatal Mesothelioma Cases : sample size 100) 
 

 the figures suggest case, the multiplicand could 
increase by 49% as a result of the Bill 

 
 it appears that the 50% of spouses with the lowest incomes would see an 

average increase of 31% in their multiplicand, whereas the 50% of spouses 
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with the highest incomes would see an average increase 79% in their 
multiplicand 

 
Annex 3 (Live Mesothelioma Cases : sample size 25) 
 

 the figures suggest case, the multiplicand could 
increase by 29% as a result of the Bill 

 
 it appears that the 50% of victims with the lowest incomes would see an 

average increase of 39% in their multiplicand, whereas the 50% of victims 
with the highest incomes would see an average increase 26% in their 
multiplicand 

 
Annex 4 (Fatal Accident Cases2 : sample size 18) 
 

 the figures suggest case, the multiplicand could 
increase by 94% as a result of the Bill 

 
 it appears that the 50% of spouses with the lowest incomes would see an 

average increase of 42% in their multiplicand, whereas the 50% of spouses 
with the highest incomes would see an average increase 222% in their 
multiplicand 

 
General Observations 
 

 In light of the new data, it would appear possible tentatively to suggest that 
the table at paragraph 111 of the Financial Memorandum could be revised 
as follows: 

 
 Present Level New Level Increase 

Wrongful death case 

Fatal (mesothelioma) 

Fatal (accident) 

£63,930 

£65,959 

£98,865 

£97,683 

£98,380 

£191,659 

£33,753 

£32,421  (49%) 

£92,794  (94%) 

Lost years case 

Live (mesothelioma) 

£139,528 

£79,524 

£181,762 

£102,540 

£42,234 

£23,016  (29%) 

 
(a) £65,959 = £6,258 x 10.54 (i.e. current average multiplicand from Annex 2 x average 
fatal multiplier from paragraph 90 of the Financial Memorandum) 
(b) £98,380 = £9,334 x 10.54 (i.e. new average multiplicand from Annex 2 x average fatal 
multiplier from paragraph 90 of the Financial Memorandum) 
(c) £98,865 = £9,380 x 10.54 (i.e. current average multiplicand from Annex 4 x average 
fatal multiplier from paragraph 90 of the Financial Memorandum) 
(d) £191,659 = £18,184 x 10.54 (i.e. new average multiplicand from Annex 4 x average 
fatal multiplier from paragraph 90 of the Financial Memorandum) 
(e) £79,524 = £6,247 x 12.73 (i.e. current average multiplicand from Annex 3 x average 
non-fatal multiplier from paragraph 90 of the Financial Memorandum) 
(f) £102,540 = £8,055 x 12.73 (i.e. new average multiplicand from Annex 3 x average non-
fatal multiplier from paragraph 90 of the Financial Memorandum) 

                                            
2 Fatal Accident Cases are assumed to cover accidents arising from any source (road traffic, 
industrial, domestic) 

284



D1b 

5 
 

 
(NB  it should be noted that the supplementary material provided by Mr Butler mentions 
at paragraph 8.5 that 
with fatal mesothelioma cases.  That being so, if the 10.54 mentioned in the original 

fatal cases, it may be that the multiplier for average fatal mesothelioma cases would be 
lower than the 10.54 used in (a) and (b), while the multiplier for fatal accident cases would 
be higher than the 10.54 used in (c) and (d).) 

 
 Progressing from that table to produce revised estimates of what the 

possible.  This is because there is no clear information as to how the 
estimated 100 fatal cases per year are distributed between mesothelioma 
and accidents.  However, for illustrative purposes only, the following 
scenarios explore the potential outcomes based on assumptions of: (i) 80 
fatal mesothelioma and 20 fatal accident cases; (ii) 60 fatal mesothelioma 
and 40 fatal accident cases. 
 
(i) Overall average increase per year, assuming 80 fatal mesothelioma 
cases, 20 fatal accident cases, and 12 live mesothelioma cases 
 
80 fatal mesothelioma cases x £32,421 = £2,593,680 
20 fatal accident cases x £92,794 = £1,855,880 
12 live mesothelioma cases x £23,016 = £276,192 
 
Total  £4,725,752 
 
(ii) Overall average increase per year, assuming 60 fatal mesothelioma 
cases, 40 fatal accident cases, and 12 live mesothelioma cases 
 
60 fatal mesothelioma cases x £32,421 = £1,945,260 
40 fatal accident cases x £92,794 = £3,711,760 
12 live mesothelioma cases x £23,016 = £276,192 
 
Total  £5,933,212 
 
It must be stressed again that these two scenarios are offered for 
illustrative purposes only and that actual estimates of the overall average 
increase per year would be dependent on further information.  
(Furthermore, they utilise single-source data as regards estimates of 
caseload, average multiplicand per case and average multiplier per case 
across Scotland.) 
 
(NB  it should also be noted that 

Memorandum, but paragraph 92 of that memorandum refers to there being 10 such cases 
per each year.) 

 
 
Civil Law Division 
September 2010 
 

285



D1c 

1 

Justice Committee 
 

Damages (Scotland) Bill 
 

Supplementary written submission from the Scottish Government 
 

Scottish Government Consultation Exercise 
Civil Law of Damages: Damages for Wrongful Death 

Summary Analysis of Responses 
 
As you know, the Scottish Government published on 8 July a consultation 
paper on Damages for Wrongful Death.  The consultation period formally 
closed on 27 August, though we have subsequently received and accepted a 
number of additional responses. 
 
A summary analysis of the responses has now been prepared.  The Minister 
for Community Safety has asked me to provide a copy for the Committee, 
along with a copy of each of the actual responses.  The summary analysis is 
enclosed herewith and the actual stakeholder responses are available at: 
http://www.scotland.gov.uk/Topics/Justice/law/damages/consultation-
responses 
 
Paul Allen 
Civil Law Division 
22 September 2010 
 
 
 
QUESTION 1 et seq 
Patrimonial (
Living Expenses for the Lost Period 
 
1 - To represent what would have been spent on his/her personal living 
expenses in the lost period, it is reasonable: 
a) to introduce a standard fixed 
figure in all cases for the 
proportion to be deducted from a 

 

b) to allow the courts to continue 
to decide the proportion on the 
merits of individual cases. 

 Alloa Central Community Council  ABI 

 APIL  AXA Insurance 

 Aviva  Fife Council 

 Faculty of Advocates  FOIL 

 FSCM  Judges of the Court of Session 

 Fire Brigades Union of Scotland  MDDUS 

 Law Society of Scotland  MDU 
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 MPS  North Lanarkshire Council 

 Thompsons  SCID 

 Unite  Scottish Police Federation 

  Simpson & Marwick 

  Zurich 
 
Commentary on Question 1 
 
The Law Society of Scotland suggest that a standard figure could combat 
the intrusion, delay and expense inherent in the current approach.  However, 
the Judges of the Court of Session comment that it designed to 
address a difficulty which does not in fact exist in practice The view 
is echoed by FOIL, who go on to suggest that a fixed figure, as well as being 
unnecessary, would also be inappropriately arbitrary -
compensation in some cases and under-compensation in others. 
 
From the general insurer/defender perspective, however, there is divided 
opinion.  AXA Insurance acknowledge the potential benefits for process (e.g. 
speed / simplicity) of a standard fixed figure, but conclude they could be 
outweighed by outcomes whic inequitable contrary to the 
restorative nature of... damages Zurich share the view that it would be 
contrary to the compensatory purpose of damages and refer for support to the 
Opinion of Lord Kinclaven in the 2009 Guilbert case.  The ABI take a similar 
position.  Aviva, on the other hand, believe that although there would be 
winners and losers in individual cases, the benefits (e.g. in terms eliminating a 
source of dispute and delay) would outweigh any disadvantages. 
 
From the perspective of medical defenders, there is also divided opinion.  The 
MDDUS artificial leading to over or under-
compensation in the majority of cases .  The MDU share that view and 
suggest it could particularly lead to under-compensation in large / low-earning 
single-income families and to over-compensation in small / high-earning 
double-income families.  However, the MPS feel that, although personal living 
expenses are normally agreed without undue difficulty, standardisation could 
be beneficial: a key qualification of that position is that there should be two 
fixed figures, according to whether or not there are dependent children.  
 

paramount importance of speed and access to justice for the 
consumer  making a large concession from a defenders 
perspective FSCM indicate a willingness accept a standard fixed figure.   
 
Simpson & Marwick maintain that the issue does not normally account for 
significant delay and that, where necessary, the courts should remain free to 
make an appropriate case-by case judgement.  
perspective, however, Thompsons argue strongly in favour of a standard 
figure, explaining that the only means by which [victims] can vindicate 
their position is by going to court [and] they are not inclined to do so
are (despite what the SLC says) real difficulties in securing just outcomes.  
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APIL mention that a standard figure would not only spare victims and families 
a degree of trauma m intrusive inquiries, but also that it 
would speed the process. 
 
The trades unions are essentially supportive of the proposal, with the Fire 
Brigades Union a single calculation outweighs many 
perceived disadvantages .  Unite express strong support.  The Scottish 
Police Federation, however, opposes the proposal. 
 
Amongst local authorities, there is opposition to a standard fixed figure. Fife 
Council note that some individuals spend less than 25% on themselves alone 
and some spend more.  North Lanarkshire Council feel that fixed figures 

contrary to justice  
 
SCID also oppose a standard figure, suggesting that arguments over the 
appropriate level of deduction are not the most significant of the many causes 
of distress/delay in claims stemming from road crashes. 
 
1A - If such a fixed figure were introduced, 25% would be a reasonable 

 
Yes No 

 Alloa Central Community Council  AXA Insurance 

 APIL  Fife Council 

 Aviva  FOIL 

 Faculty of Advocates  MDDUS 

 Fire Brigades Union of Scotland  SCID 

 FSCM  Scottish Police Federation 

 Law Society of Scotland  Simpson & Marwick 

 MPS  Zurich 

 Thompsons  

 Unite  
 
Commentary on Question 1A 
 
APIL better reflect the changing arrangements within 
households, where women are much more likely to be working than has been 
the case in the past he Law Society of Scotland report that 25% is 
already the current starting point and also (roughly) the finishing point in the 
majority of cases.  Aviva a sound legal 
rationale best fit Although 
necessarily the correct figure to place on this given the wide range of family 

Fire Brigades Union accept it because of the benefits that 
simplicity could bring.  Unite is also supportive. 
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The MPS support the figure of 25%, but only for cases where there are 
dependent children (with a figure of 35% being preferred where there are no 
dependent children).  However, the MDDUS reiterate that any fixed level 

  In similar vein, FOIL suggest 
that 25% may give too little in some cases (e.g. where there victim is a parent 
of young children) and too much in other cases (e.g. where the victim is a 
pensioner whose expenditure is mainly on personal pursuits). 
 
Several of the respondents who opposed the concept of a standard figure 
(Question 1), declined make any comment on what the appropriate level for 
such a figure, if introduced, might be. 
 
1B - If such a fixed figure were introduced, but 25% is not considered to 

preferable figure be: 
20% 30% 35% 40% other 

 Fife Council    Zurich  AXA Insurance 

     FOIL 

     SCID 

     Simpson & 
Marwick 

 
Commentary on Question 1B 
 
AXA Insurance 
where there are dependent children, but that a more appropriate figure where 
there are no dependent children might be 33.3%.  However, Zurich note that 

. 
 
Fife Council 
individuals would retain less than 25% of personal living expenses; indeed in 
modern family life it is probably unrealistic that 25% living costs are retained 

 
 
SCID feel that any fixed figure could result in instance of over/under 
compensation.  Simpson & Marwick also oppose any standard figure, which 
they feel demonstrate a lack of awareness of modern Scottish life

without detailed statistical 
analysis
case. 
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1C - If such a fixed figure were introduced, it should be as a rebuttable 
presumption: 
Yes No 

 Alloa Central Community Council  ABI 

 AXA Insurance  APIL 

 Faculty of Advocates  Aviva 

 Fife Council  Fire Brigades Union of Scotland 

 FOIL  FSCM 

 MDDUS  Judges of the Court of Session 

 MDU  Law Society of Scotland 

 MPS  Thompsons 

 North Lanarkshire Council  Unite 

 SCID  

 Scottish Police Federation  

 Simpson & Marwick  

 Zurich  
 
Commentary on Question 1C 
 
AXA Insurance agree that, if full discretion is removed, there should at least 
be capacity to 

  Likewise, Zurich 

illustrate this by suggesting that where the victim was a young father with 
several children, a deduction of 40%, and even 25%, is too great , a point that 
is echoed by Simpson & Marwick. 
 
However, Aviva again take a different view, fearing that it would undermine 
the objective of the refo satellite litigation [which] serves 
the interests of lawyers only not the parties .  The FSCM likewise object 
strongly, noting that instead of accelerating the proceedings create a 
polar opposite , with more delay, suffering and costs. On the other hand, FOIL 
feel that a rebuttable presumption could preserve a degree of choice and 
linkage with the particular realities, and allow for fairness in all cases . 
 
Thompsons  to 

  APIL take a similar position.  Unite likewise stress 
-by-case judgements in the damages 

award.  Certainty of outcome is a key principle of this Bill and any flexibility 
would be self-   This view is now shared by the Law Society of 
Scotland, contrary to a proposal put forward in response to an earlier 
consultation.
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1D - If a rebuttable presumption were introduced, the criteria to be taken 
into account should include: 

 Aviva suggest: 
o o

meaningful period of time as justification 
o precognitions, or formal sworn witness statements (which are not 

currently part of Scottish civil procedure) from all proximate family 

rebuttable presumption  

 AXA Insurance suggest that pursers and defenders should be able to put 
the other side to proof, if they believe they can demonstrate that the 
standard presump  
o income and lifestyle of deceased was such that it is likely that a greater 

percentage of own income would have been spent on personal 
expenses (e.g. high earner and/or expensive hobbies and leisure 
interests) 

o income is below average and as such it is likely that personal expenses 
would have been modest; 

o the lifestyle and spending patterns of the deceased demonstrate 
modest personal expenses; 

o the deceased was supporting two households and/or several young 
children; 

o there is an age disparity between deceased and surviving partner 
and/or differing retirement ages; 

o dependent children were never really wholly dependent upon the 
 

 Faculty of Advocates suggest 
as other criteria would be too difficult to define 

 Fife Council 

this would render the new system very similar to the current one.  
 FOIL suggest documentary and oral evidence that the proportion of income 

spent on personal expenditure was materially different (e.g. at least +/- 5%) 
from the established presumption. 

 FSCM suggest early, transparent, full and detailed disclosure of all financial 
records, evidence of lifestyle and true and accurate documentation to 
support levels of expenditure, with scope for precognitions, with the aim 
being to demonstrate how much income was spent on the deceased 
themselves and how much was spent on the dependents or for the benefit 
of the dependents. 

 MDDUS suggest satisfying the Court that in reality there is a 10%+ 
variation from the tariff for living expenses. 

 MDU suggest evidence (e.g. earnings documents, household bills, 
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mortgage/rent costs, consumer price data and evidence of expenditure) to 

occupation and the expenses relatin
employment. 

 MPS suggest a need to show exceptional cause  e.g. (i) material special 
needs or disability in the family, (ii) exceptionally high earnings, (iii) a large 
number of dependent children, (iv) other relevant special circumstances  
which would make application of the standard figure inequitable. 

 North Lanarkshire Council suggest substantive evidence produced by 
either party. 

 Simpson & Marwick highlight the particular relevance of the number of 
children, their ages and their personal circumstances. 

 Zurich highlight the particular relevance of the number of children, their 
ages and their personal circumstances. 
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1E - Other comments on the approach to calculating the amount to be 
deducted in representation of living expenses for the lost period: 

 Aviva reiterate strong support for the introduction of an appropriate 
standard fixed proportion for personal living expenses, on a non-rebuttable 
basis. 

 AXA Insurance suggest that: 
o the likelihood of any relationship enduring long term should be reflected 

in the application of an appropriate multiplier; 
o 

be taken into consideration (to avoid over-compensation) 
o where any of the criteria listed at 1D seem to apply, prior to 

proceedings each party should have a chance to demonstrate that any 
set percentage be displaced.  Ultimately, either party should be able to 
invite the court (in light of relevant evidence of spending patterns such 
as bank / credit card statements) to conclude that on the prevailing 
evidence the presumption of the fixed figure should be rebutted. 

 FOIL reiterate that the current system usually works well and that awards 
should continue to reflect bespoke calculations, though with freedom to 
parties to adopt a fixed percentage if they wish.  It is pointed out that under 
the current system, damages to compensate for the loss of a family  
breadwinner can be a substantial six figure sum  with loss of support often 
the biggest head of claim in a case arising from a death. 
They warn that the fixed-figure approach could in some cases result in 
under compensation and a windfall for defenders and insurers

other cases it could result in over compensation .[which] runs the risk of 
increasing insurance costs for all those in society purchasing insurance . 

 FSCM conclude that, if fixed percentage deductions could not be achieved 
 

o open and full disclosure of all of the vict
credit card statements over a meaningful period of time; and 

o precognitions, or formal witness statements from all proximate family 

and expenditure 
would be critical for disclosure, so litigants could calculate claim value. 

 MDU suggest that calculating personal living expenses is not currently a 
major problem and that removing the need for such a calculation would not 
remove the need to look at evidence o
purposes of assessing loss.  Therefore, the benefits of reform would be 
small.  The downsides  in terms of under/over-compensation  however, 
could be more significant. 

 Thompsons reiterate disagreement with assertions that determining the 
level of reasonable living expenses is not problematic. 
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QUESTION 2 et seq 

Claim 
 
2 - 
as having been devoted to his relatives, it is reasonable: 
a) to introduce a standard fixed 
figure for all cases. 

b) to allow the courts to continue 
to decide the proportion on the 
merits of individual cases. 

 Alloa Central Community Council  ABI 

 APIL  AXA Insurance 

 Aviva  Fife Council 

 Faculty of Advocates  FOIL 

 Fire Brigades Union of Scotland  Judges of the Court of Session 

 FSCM  MDDUS 

 Law Society of Scotland  MDU 

 MPS  North Lanarkshire Council 

 Thompsons  SCID 

 Unite  Scottish Police Federation 

  Simpson & Marwick 

  Zurich 
 
Commentary on Question 2 
 
The responses generally correspond with those to Question 1. 
 
As with Question 1 and with similar reasoning, there is divided opinion from 
the general insurer/defender perspective.  Aviva expand on their previous 
answer by noting that a key dispute the recent Guilbert case could have been 
avoided if a standard figure had been in place. 
 
As with Question 1 and with similar reasoning, the two local authorities 
oppose the proposal. 
 
As with Question 1 and with similar reasoning, trades unions are generally 
very supportive of the proposal.  Unite 

 
 
The Judges of the Court of Session 

that the SLC was right to proceed on the basis that the formula 
used in Brown v Ferguson has been elevated to a rule of law.  Rather, they 

Brown v Ferguson is not the only basis on which loss 
may be assessed and that there is f
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one-size-fits-  
 
Thompsons refer to the socio-economic changes of recent decades and 

ario in which two 
couples (A+B, X+Y) are identical as regards outgoings (e.g. mortgage, 
utilities) but differ primarily in that one partner (B) does not work.  It is 
suggested that  if A and X are killed in the same accident, B could be entitled 
to full patrimonial damages while Y could get nothing in that regard.  It is 
further suggested that the existing approach may discriminate against people 
who are in civil partnerships, as 

 
 
However, SCID suggest for low/middle- could 
help to speed up their claim but these are the families who would most likely 
be under compensated by a fixed figure  
 
2A - If such a fixed figure were introduced, 75% would be a reasonable 

 
Yes No 

 Alloa Central Community Council  AXA Insurance 

 APIL  Fife Council 

 Aviva  FOIL 

 Faculty of Advocates  North Lanarkshire Council 

 Fire Brigades Union of Scotland  SCID 

 FSCM  Scottish Police Federation 

 Law Society of Scotland  Simpson & Marwick 

 MPS  Zurich 

 Thompsons  

 Unite  

 
 
Commentary on Question 2A 
 
The responses generally correspond with those to Question 1A. 
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2B - If such a fixed figure were introduced, but 75% is not considered to 

relatives, what would a preferable figure be: 
80% 70% 65% 60%  other 

    Zurich  AXA 
Insurance 

     Fife Council 

     FOIL 

     Judges of the 
Court of Session 

     SCID 

     Scottish Police 
Federation 

     Simpson & 
Marwick 

 
Commentary on Question 2B 
 
The responses generally correspond with those to Question 1B. 
 
Mirroring the response to that question, AXA Insurance suggest that 75% 

starting point re there are dependent children, 
but that a more appropriate figure where there are no dependent children 
might be 66.6%.  
Bill is on disease cases, Zurich in the majority of these, the 
figure of 60% is appropriate   Simpson & Marwick agree, but go on to stress 

such a figure is not appropriate in all cases  
 
MDU 80% could represent under compensation in some 
families, where the victim provides for a number of dependent relatives from a 
single income, whilst a figure of 60% could lead to over-compensation in high 
income families with few or no dependent children or relatives  
 
In similar vein, the Judges of the Court of Session comment that, at a 
minimum, there sh
are both a spouse/partner and dependent children and cases where there are 

 
 
If a standard figure were introduced, the Scottish Police Federation would 
wish to see it set at 90% or more, reflecting concern that the deduction 
reduces damages to those who have lost a loved one  
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2C - If such a fixed figure were introduced, it should be as a rebuttable 
presumption: 
Yes No 

 AXA Insurance  ABI 

 Faculty of Advocates  APIL 

 Fife Council  Aviva 

 FOIL  Fire Brigades Union of Scotland 

 MDDUS  FSCM 

 MDU  Judges of the Court of Session 

 MPS  Law Society of Scotland 

 North Lanarkshire Council  Thompsons 

 SCID  Unite 

 Scottish Police Federation  

 Simpson & Marwick  

 Zurich  
 
Commentary on Question 2C 
 
The responses generally correspond with those to Question 1C. 
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2D - If a rebuttable presumption were introduced, the criteria to be taken 
into account should include: 

 Aviva repeat the response to Question 1D. 

 AXA Insurance repeat the response to Question 1D. 
 Faculty of Advocates repeat the response to Question 1D. 

 Fife Council suggest the criteria should cover income/wealth and division 
of the income. 

 FOIL suggest that, on the balance of probability, evidence suggests that 
the amount spent by the victim on supporting his family was materially (at 
least +/- 5%) different from the established presumption. 

 FSCM reiterate the response to Question 1D. 

 MDDUS suggest satisfying the Court that in reality there is likely to be a 
10%+ variation from the tariff for living expenses. 

 MDU repeat the response to Question 1D. 

 MPS repeat the response to Question 1D. 

 North Lanarkshire Council suggest substantive evidence produced by 
either party. 

 Simpson & Marwick repeat the response to Question 1D. 

 Zurich repeat the response to Question 1D. 
 
2E - 
ignored in calculating a damages award: 
Yes No 

 Alloa Central Community Council  Aviva 

 APIL  AXA Insurance 

 Fire Brigades Union of Scotland  Faculty of Advocates 

 Law Society of Scotland  Fife Council 

 North Lanarkshire Council  FOIL 

 SCID  FSCM 

 Scottish Police Federation  Judges of the Court of Session 

 Thompsons  MDDUS 

 Unite  MDU 

  MPS 

  Simpson & Marwick 

  Zurich 
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Commentary on Question 2E 
 
Opponents of this proposal generally refer to the risk of awards exceeding the 
level required to compensate the pursuer for actual patrimonial loss.  Thus, 
the Judges of the Court of Session to ignore completely the 
income of a surviving spouse or partner, which may be substantial, gives rise 
to such a risk  
 
From the general insurer/defender perspective, there is unanimous opposition 
reflecting concern about the scope for over-compensation, which AXA 
Insurance suggest would be inequitable   Zurich appear to share that view, 

been rendered more important by the socio-economic changes of recent 
decades, where couple now routinely pool their individual incomes for family 
expenditure.  For similar reasons, Aviva suggest the result of the proposal 

gross overcompensation and
fairness, equity and justice comparison of two 
families to illustrate their concern that the proposal create clear 

 
 
Simpson & Marwick adopt a similar analysis and go on to record that, in the 

Paper and in which representatives of all the relevant stakeholders were 
involved, 

 
 
From the perspective of medical defenders, there is also unanimity.  The MDU 

the mere fact of two incomes often means that a victim will 
have had more personal disposable income available for his/her personal 
expenses and is therefore relevant to calculation of that proportion of the 

relatives  
 
Taking account of (i) its uninsured caseload and (ii) its excess levels in 
insured caseload, Fife Council suggest it would be wrong to expect the 
taxpayer pay where the surviving partner is already extremely wealthy.  
Similarly, FOIL it is unreasonable for the purchasers of insurance to 
bear the increased costs which may result from this proposal which goes well 
beyond the principal aim of compensation  
 
The FSCM also register strong opposition, taking the view that it would 

 Three worked examples are offered to illustrate that: the result 
a clear and gross over compensation well above the levels 

regarded as reasonable reparation by the courts  double income 
families the disparities are clear and the greater the income level of that 
family, the greater the levels of disparity and inequality become . 
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However, Thompsons reiterate their previous comments and add that there 
assessment practice 

between lost years and fatal cases, which means that outcomes can depend 
on the survivability of the victim, that delay can potentially be of financial 
benefit to a particular litigant, and that this allows scope 
party to maximise their own position in negotiation depending on the result 

. In also expressing support for the proposal, the Law Society 
of Scotland realities of contemporary society

family unit  
 
Couching the argument slightly differently, APIL the 
tortfeasor [wrongdoer] has an obligation to provide full and fair compensation, 

 
compensation for a life must not take into account the financial position of the 

 
 
Likewise, the Fire Brigades Union comment that most families rely on two 
incomes, and the loss of either one  regardless of the size of the other  has 
a notable impact.  SCID make reference to impact of a wrongful death on 
surviving partners, who in some cases cannot return to work and in other 
cases continue to work with much reduced income.  The Scottish Police 

unfair on those who have lost to lose again as a 
result of their income  
 
2F - If it is not considered reasonable 
to be wholly ignored in calculating a damages award, it would be 
reasonable to ignore some other fixed proportion or some fixed sum of 
that income: 
Yes 
40% 

Yes 
50% 

Yes 
60% 

Yes 
£20k p.a. 

Yes 
£25k p.a. 

Yes 
£30k p.a. 

Yes 
Other No 

       Faculty of 
Advocates 

 AXA 
Insurance 

       MPS  Aviva 
        Fife 

Council 
        FOIL 
        FSCM 
        MDDUS 
        MDU 
        Simpson 

& Marwick 
        Zurich 
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Commentary on Question 2F 
 
A suggestion from the Faculty of Advocates is that there should be a 

  The MPS suggest that, 

25% of the s own income should be ignored if there are 
dependent children, and 35% should be ignored if there are not. 
 
The other respondents who had opposed disregarding 100% of the surviving 

l.  The FCSM 

position would be to create an inequality or unfair position which would stand 
against the defenders and pursuers human rights   Aviva also objected to 
any attempt legal fiction  
 
2G - If such a fixed figure were introduced for the proportion of a 

, it should be as a 
rebuttable presumption: 
Yes No 

 AXA Insurance  Alloa Central Community Council 

 Faculty of Advocates  Aviva 

 Fife Council  Fire Brigades Union of Scotland 

 FOIL  FSCM 

 MDDUS  Judges of the Court of Session 

 MDU  Law Society of Scotland 

 MPS  Scottish Police Federation 

 North Lanarkshire Council  Thompsons 

 SCID  Unite 

 Simpson & Marwick  

 Zurich  
 
Commentary on Question 2G 
 
The responses generally correspond with those to Question 1C, with the 
Scottish Police Federation being an exception. 
 
The MDU suggest not only that any fixed figure should be rebuttable, but also 
that attempts at rebuttable w regular  in such circumstances. 
 
The Judges of the Court of Session note that it could be difficult to 
formulate a basis for rebutting the presumption which did not have the effect 

simply of diluting the application of the presumption in the first place   The 
Law Society of Scotland argue specifically that a rebuttable presumption 

a negotiating device  
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2H - If a rebuttable presumption were introduced, the criteria to be taken 
into account should include: 

 Aviva repeat the response to Question 1D. 

 AXA Insurance suggest: the extent to which the surviving partner and the 

contributed to household expenses; the extent to which the surviving 
partner actually relied on the support of the deceased; the lifestyle and 
spending patterns of the surviving partner. 

 Faculty of Advocates repeat the response to Question 1D. 

 Fife Council 
personal wealth. 

 FOIL suggest evidence of a joint approach to the family finances on the 
part of the victim/family. 

 MDDUS repeat the response to Question 2D. 

 MDU suggest it should be possible for a pursuer to be required to produce 
documentation giving details of the incomes of both the victim and the 
surviving partner and also details of the family expenditure. 

 MPS repeat the response to Question 1D. 

 North Lanarkshire Council suggest evidence presented to and 
considered by a court. 

 Simpson & Marwick suggest that the criteria available to 
pursuers/defenders would be dependent on the figure to be rebutted, and 
that there would need to be recourse to bank statements and other 
financial records. 

 Zurich suggest that the criteria available to pursuers/defenders would be 
dependent on the figure to be rebutted, and that there would need to be 
recourse to bank statements and other financial records. 
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QUESTION 3 

Claim 
 
3 - In respect of future loss only, a multiplier should run from the date of 
proof rather than the date of death: 
Yes No 

 APIL  ABI 

 Faculty of Advocates  Alloa Central Community Council 

 Fire Brigades Union of Scotland  Aviva 

 Law Society of Scotland  AXA Insurance 

 MPS  Fife Council 

 North Lanarkshire Council  FOIL 

 SCID  FSCM 

 Thompsons  Judges of the Court of Session 

  MDDUS 

  MDU 

  Scottish Police Federation 

  Simpson & Marwick 

  Zurich 
 
Commentary on Question 3 
 
The Law Society of Scotland support the proposal for reform, arguing 

nonsensical Thompsons agree, 
commenting that reform is .  Likewise, the Fire Brigades 
Union 

 while APIL suggest that current practice is inappropriate 
an accurate figure for 

compensation can be reached  
 
However, the Judges of the Court of Session view s 
misguided suggest there is no good reason  

 
Citing the case of Dingwall v. Walter Alexander & Sons (Midland) Ltd, Zurich 
note that the Courts have already considered what is appropriate in this 
regard.  They highlight too that several years can elapse between a victim 

it 
is therefore appropriate that the multiplier runs from the date of death in order 
to take account of all the other imponderable This reflects unanimous 
opposition from the general insurer/defender perspective, based on a view 
that it is right to fix the multiplier from the date of death because, as AXA 
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Insurance eath is a certain event and everything after that date (had 
the pursuer not died) would have been uncertain they suggest 

a multiplier from the date of proof would increase the level of damages 
presently awarded which may have an impact on the overall level of insurance 
premiums paid by the public   The ABI cite the precedent of the House of 
Lords decision in the English case of Well v Wells in arguing against the 
proposal.  
 
Aviva and the FSCM are opposed for similar reasons and suggest that the 

would be contradictory to facilitating any settlement without the 
intervention of the court because the approach is predicated on the actual 
Court Proof date being the pivot even if the defenders and pursuers 
do attempt to negotiate a settlement using the present date to calculate what 
is in the past and what is to be allowed to the future, such a calculation 
becomes more obsolete with every day which passes  
 
Simpson & Marwick echo many of the concerns of the insurance companies 

if multipliers were going to run from the date of Proof, then 

current time, with judicial interest rates at 4% and 8%, delay in progressing 
cases has a significant effect on the paymasters of the claims  
 
Like other opponents of the proposal, FOIL refer to the continuing validity of 
the approach taken by Lord Wheatley in Dingwall v Walter Alexander & Sons 

  They also 
challenge the relevance of the Actuarial / Ogden Tables for the period 
between death and Proof. 
 
In opposing the proposal, MDDUS express concern that as the date of proof 
will not be known pre-litigation (and may not even be known until the 
advanced stages of Court proceedings) the recommended approach could 

practical difficulties   Similarly, the MDU express concern that this 
proposal will increase the complexity of litigation and overcompensation and 

it is difficult to see any benefit, in terms of fairness in individual 
cases, that this proposal could produce that would outweigh the instances of 

increase in complexity of litigations (the vast 
majority of which, of course, are settled before trial)
the reasoning adop based (at least in part) 
on a false premise the discount in the multiplier is present to 
reflect uncertainty in predicting events that have not happened   However, 
the MPS take a different view and argue t deduction in respect of 
accelerated receipt  
 
The two local authorities are divided on the proposal.  North Lanarkshire 
Council should fix the damages at the date of proof .  
However, referring back to question 2E (disregarding the income of the 
surviving partner), Fife Council would increase the 
burden on the taxpayer  
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QUESTION 4 

Right to Claim Damages 
 
4 - The category of person entitled to claim patrimonial loss should be 

 
Yes No 

 ABI  APIL 

 Alloa Central Community Council  AXA Insurance 

 Aviva  Faculty of Advocates 

 Fife Council  Fire Brigades Union of Scotland 

 FSCM  FOIL 

 MDU  Judges of the Court of Session 

 North Lanarkshire Council  Law Society of Scotland 

 SCID  MDDUS 

 Scottish Police Federation  MPS 

  Simpson & Marwick 

  Thompsons 

  Zurich 
 
Commentary on Question 4 
 
The Judges of the Court of Session suggest that the concept of the 
extended family is not entirely redundant and, therefore, they 

may well lead to undue hardship   The Law Society of Scotland share that 
 

 
AXA Insurance also share that view, commenting that 

 wider 
relative's claim where actual support can be proved to the satisfaction of the 

  That view is shared by Zurich, who favour continuing to allow Courts 
discretion to decide on the basis of evidence of facts and circumstance in 
individual cases.  However, opinion from the general insurer/defender 
perspective is not unanimous on this point, with Aviva taking a contrary 
position. 
 
MDDUS opposes the proposed restriction, while observing that the onus must 
remain with any relative to establish that they have sustained actual 

  Likewise, FOIL believe that 

that it would be counter to social policy which ought to encourage financial 
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strong, resilient and supportive communities. 
 
The Faculty of Advocates explains it opposition by reference to arguments 
made in responses to previous consultation exercises. 
  
Thompsons explain their opposition by reference to the increasingly diverse 
range of personal and familial relationships, suggesting that it would be 

as regards entitlement.  That general view is shared by the Fire Brigades 
Union.  Simpson & Marwick also refer to the need to take account of the 
various features of modern life in Scotland and, as one example, point to the 
negative implications for justice and for the State of removing the right to 
damages in situations where a nephew or niece with learning difficulties or 
some disability is financially supported by an aunt or uncle   APIL make the 
point that the additional eligibility conferred by the current approach affects 
very few cases, and so the financial implications of retaining it would be very 
limited. 
 
Only Fife Council suggest explicitly that the restrictions should be narrower 

further ascend   North Lanarkshire Council , the only 
other local authority to comment, suggest that entitlement should be restricted 
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QUESTION 5 
Other recommendations 
 
5  Comments on other recommendations: 
 Faculty of Advocates refers to points raised responses to previous 

consultation exercises. 
 Fire Brigades Union of Scotland suggest the approach recommended by 

the SLC could yield cost savings.  However, they suggest some departures 
from it, including: 
o amending the definit

in order to include those aged 18+ who are in full-time further 
education; 

o rejecting recommendation 14, -
patrimonial loss should encompass damages for consequential mental 
illness. 

 FOIL 
(regarding restrictions on executors and relatives rights to sue for 
patrimonial loss), recommendation 10 (regarding limitations on the scope of 

amages for patrimonial loss) and 
recommendation 13a (right to sue for non-patrimonial loss, on a non-tariff 
basis).  But concern is expressed about the potential implications for 
pursuers of recommendation 13b (that awards for non-patrimonial loss 
should b  

 FSCM note, as regards the core proposals, potential for them: 
o far from cost neutral  
o to create widespread dissatisfaction with the processes from both 

pursuers and defenders  
o far wider implications for the general body of consumers and 

knock on increases to insurance premiums 
to consumers and business  

o to cause social /economic problems, to the extent that higher insurance 
premiums lead to e.g. (i) more uninsured drivers on the roads, or (ii) 
businesses (notably scaffolders, window cleaners etc) being less able 
to obtain employers liability insurance at economically viable rates. 

 MDU make specific reference to the difficulty associated with evidencing 
claims under section 9 of the Administration of Justice Act 1982 and record 

 

 SCID question whether the reforms would generally not affect the very long 
delays in settling awards for damages, and ask that attention be focused on 
alternative approaches for cases where insurers have accepted some 
liability or cases have been referred to the MIB. 
SCID also suggest that: 
o damages for non-patrimonial loss can often be too low; 
o the nomenclature award

307



D1c 

23 

recommendation 13(b)) is inappropriate; 
o damages for non-patrimonial loss should (contrary to recommendation 

14) include damages in consequence of consequent mental illness. 

 Simpson & Marwick s support for the status quo at 
recommendation 6 (regarding restrictions on executors and relatives rights 
to sue for patrimonial loss), recommendation 9 (regarding mesothelioma 
being the only cause of death which permits relatives to raise an action for 
non-patrimonial loss despite the victim already having received damages) 

right to recover damages for patrimonial loss).  But doubt is expressed 
about the need for recommendation 13b (relating to non-patrimonial loss, 

awards). 

 Thompsons reiterate concern about the disparity in assessment practice 
between lost years and fatal cases. 

 Zurich support for the status quo at recommendation 6 
(regarding restrictions on executors and relatives rights to sue for 
patrimonial loss), recommendation 9 (regarding mesothelioma being the 
only cause of death which permits relatives to raise an action for non-
patrimonial loss despite the victim already having received damages) and 
recommendation 10 
to recover damages for patrimonial loss).  But doubt is expressed about the 
need for recommendation 13b (relating to non-patrimonial loss, and 
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QUESTION 6 
Financial Implications 
 
6 - In relation to claims by relatives, the recommended new approach 
provides the greatest financial benefit to surviving partners who are 
comparatively high earners: 
Yes No 

 Alloa Central Community Council  Fire Brigades Union of Scotland 

 Aviva  Scottish Police Federation 

 AXA Insurance  Thompsons 

 Faculty of Advocates  

 Fife Council  

 FOIL  

 FSCM  

 Law Society of Scotland  

 MDDUS  

 MDU  

 MPS  

 SCID  

 Simpson & Marwick  

 Zurich  

 
Commentary on Question 6 
 
AXA Insurance will lead to over compensation of 
claims that may increase the cost of insurance payable by the public as a 
whole  
 
Zurich and Simpson & Marwick provide examples of different income 
combinations when the 

loss of support will increase where there are a 
number of dependent children, the award for loss of support would reduce 
under the proposed new approach   Five examples are also provided by 
FOIL to illustrate a range of concerns about equity. 
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QUESTION 7 
Equality and Diversity 
 
7 - The recommendations made in the SLC report would not have a 
significant impact on equality and diversity issues: 
Agree Disagree 

 Alloa Central Community Council  Scottish Police Federation 

 Aviva  Thompsons 

 AXA Insurance  

 Faculty of Advocates  

 Fife Council  

 Fire Brigades Union of Scotland  

 FOIL  

 FSCM  

 Law Society of Scotland  

 MDDUS  

 MPS  

 SCID  

 Simpson & Marwick  

 Zurich  
 
Commentary on Question 7 
 
Zurich, Simpson & Marwick and FOIL conclude that the key factors in 
determining impact are earnings and the number of dependents and that 
there is no direct correlation as a consequence of being a member of any 

particular equality group  
 

approach would not have a 
significant impact on equality and diversity issues, the Fire Brigades Union 
feel nevertheless that there could be some positive impact: 

 for relatively high-earning widows; 
 because of a more realistic reflection of reliance on two incomes; 
 because of the legitimacy accorded to same sex partnerships where 

there may be multiple incomes. 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Supplementary written submission from the Scottish Government 
 
I am grateful to the Committee for providing an opportunity on 28 September for the 
Scottish Government to give ev
I undertook to follow up on some points in writing.  Before addressing the detailed 
points, however, 
approach. 
 
In broad terms, we prioritise legislative action if there is a notable problem with 
existing law, if the case for addressing that problem is pressing or overdue, and if we 
are confident that we have good and robust solution.  In the case of the law on 
Damages for Wrongful Death, it was not wholly apparent that these criteria were 
satisfied.  Although the Scottish Law Commission (SLC) made a number of 
recommendations for reform, the overall conclusion of its report was that there is 
general satisfaction with the existing law and that there is little support for radical 
reform , in presenting the report, it stated that the main recommendation is  a 
new Act which restates the current law in a clearer and simpler form
the degree of priority, in absolute terms and in comparison with other SLC reports on 
aspects of the civil law, we have received very few representations suggesting that 
we should prioritise work on the report on Damages for Wrongful Death because the 
current law is causing injustice or hardship.  Indeed, the most relevant letter that 
comes to mind from recent years was from a bereaved grandmother who was 
distressed at the level of damages available to parents in cases where a baby dies at 
birth due to medical negligence, but this was not an area in which the SLC 
recommended substantive reform.  And thirdly, as well as wanting to assess the 
criticisms which some stakeholders had levelled at certain of the solutions 
recommended in the report, we were also aware that thinking may have moved on.  
For example, while the  recommendations are partly premised on the 
understanding that this [Brown v Ferguson] formula is now treated as a rule of law
the subsequent Guilbert case appears to have challenged that perception and, 
indeed, the latest edition of Delictual Liability now 

normal practice that in this context 
there is no rigid rule that the deceased spend 25% of his income on his own 

maintenance  
 
In addition to these considerations, we also felt that there could be value in a co-
ordinated approach which addressed the issues around wrongful death in 
conjunction with the issues covered in two other SLC reports on aspects of the law 
on damages for personal injury.  The Committee has already identified the potential 
significance of the read-across with the report on Damages for Psychiatric Injury.  
The read-across with the report on Limitation and Prescribed Claims may also be 
significant: there would be limited value in legislating to provide for faster and more 
generous settlement of claims, if the law on time-bar meant that some deserving 
claims in respect of wrongful death were not even getting off the ground. 
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All that said  The Scottish 
Government wish to be as constructive as possible and, in that vein, I will turn now to 
address specific points which arose during the meeting.  I do so with the caveat that 
the responses to our consultation paper raised as many questions as they answered, 
so further detailed inquiry is likely to be required before we can reach a definitive 
position on all the issues. 
 
Procedural Pinchpoints 
 
A key issue is whether, in itself, the determination of a fatally-
habitual personal living expenses (and, consequently, 
income is left over for family expenditure) is an onerous task in terms of time, money 
and distress  .  The 
evidence given to the Committee seems to be as mixed as the responses to the 

Mr Brown asked whether Lord Gill  
report identified this or other pinchpoints in regard to damages claims and I 
undertook to ask officials to examine the report, to see whether it contains germane 
material e.g. the degree to which its recommendations might expedite the 
appropriate settlement of wrongful death claims. 
 
It seems that there are two particular areas in which  are 
intended to speed up settlement of claims: case management and specialisation.  He 

there should be explicit recognition of the principle that the court should 
have power to control the conduct and pace of all cases before it  the 
present system whereby the pace of an action is dictated by the parties and 
particularly the defender who may employ tactics to ensure that the action drags on 
for months and years. 
 
Lord Gill recommended that with certain exceptions, all cases in the Court of Session 
and the sheriff court should be subject to judicial case management with judicial 
continuity and a single docket system whereby a case is allocated to a judge or 
sheriff prior to the first case management hearing, with a presumption that where 
practicable, all procedural and substantive hearings in that case will be dealt with by 
that judge or sheriff.  In the sheriff court, if the case is in a specialist area, it will be 
allocated to a designated specialist sheriff.  A case management hearing will then 
take place normally by means of a telephone conference call rather than by the 
procedure roll.  
 
The designation of specialist sheriffs should facilitate the more efficient processing of 
business since those specialists should be familiar with the technicalities of the 
subject matter.  It is proposed that there should be a specialist personal injury court 
at Edinburgh Sheriff Court with an all-Scotland jurisdiction, though parties will have 
the option of raising a personal injury action before the local sheriff who specialises 
in that topic. 
 
Lord Gill also recommended that compliance with the current voluntary pre-action 
protocols in relation to personal injury and industrial disease claims should be made 
compulsory.  He noted at paragraph 33 of Chapter 8 of his report that responses to 
the consultation paper issued by his team indicated that this proposal would have the 
support of both those acting for claimants and those acting for pursuers. 
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Many commentators seem to think that pre-action protocols simply front-load the 
costs of litigation, which are therefore higher, but any benefit to be accrued from 
them being made mandatory would seem to lie in being able to process more cases 
faster.  The parties would therefore hopefully achieve a resolution more quickly, but 
possibly at a greater cost. 
 
Rebuttable Presumption 
 
The pros and cons of a rebuttable presumption have been discussed by the 
Committee at some length (e.g. col. 3520-3523).  In principle, there is no denying 
that it would represent a potential area for dispute and inquiry, which could mean 
that the legislation would be less successful than it might otherwise be in reducing 
any delay and distress.  But in principle there is also no denying that, without it, the 
law would lack any flexibility to accommodate atypical cases and that, consequently, 
some awards for patrimonial loss (e.g. in relation to family-
focused scaffolder) might be far too low, while others (e.g. in relation to someone 
who had habitually spent most of his income on himself) might be far too high: an 
inability to deliver appropriate outcomes in such cases could risk bringing the law 
into disrepute. 
 
In weighing these issues of principle, two factors come to mind: 

 determining which disadvantage is the most significant would appear to 
require some consideration of data on (i) how much delay / distress is 
actually due solely to the issue in question (e.g. is it really a , 
and (ii) what proportion of individuals and families are significantly away 
from the norm (e.g. the shape of the distribution curve to which Mr Maxwell 
made reference at col. 3551); 

 considering whether it might be possible somehow to limit any practical 
disadvantages of a right to seek to rebut a presumption, by circumscribing 
that right so that it would be exercised only in exceptional cases. 

T
both revealed a range of views from stakeholders.  In order to make an informed 
choice between the options, it may well be that further dialogue with those 
stakeholders will be necessary on these points, to enable the basis of those views to 
be tested. 
 
Rights of Extended Family etc 
 
As regards the right to seek compensation for patrimonial loss, as I stated in my oral 
evidence (col. 3527) the Scottish Government adhere to the view that so far no 
compelling argument has been made for prohibiting compensation for members of 
the extended family (e.g. nephews and nieces) if they are able to prove some form of 
financial dependency on the deceased.  As well as seeming to lack justification in 
general terms, there is also the consideration that such a prohibition could have a 
differential impact in different ethnic communities.  That possibility was not 
suggested to us in the responses to our consultation exercise, but I recognise that it 

I agree that it cannot simply 
be ignored. 
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While the Scottish Government oppose the suggestion that the range of relatives 
eligible to seek compensation for patrimonial loss should be restricted to the 
immediate family only, we have not yet taken a view on whether the right should be 
extended to non-relatives.  (Nor, to be candid, have we revisited the question of 
whether individuals outwith the immediate family should be able to seek 
compensation for non-patrimonial loss if they can prove close ties of love and 
affection with the deceased.)  Clearly, as Cathie Craigie observed (col. 3526), a line 
needs to be drawn somewhere.  All I can say at this point is that in the report on 
Damages for Psychiatric Injury, the SLC recommended that: 

 there should be a rebuttable presumption that the immediate family of an 
injured person will have a close relationship and, therefore, should be 
entitled to seek compensation if they suffer mental harm after learning of 
the injury; and 

 in some circumstances, if they have a close relationship with the injured 
person, other relatives and also non-relatives (e.g. colleagues, friends, 
neighbours) should be able to seek compensation if they suffer mental 
harm after learning of the injury. 

As regards members of the extended family and unrelated companions who have a 
close relationship with a wrongfully killed person, if it is justifiable that they should 
have a right to seek compensation if they suffer mental harm as a consequence of 
the death, it is not immediately obvious that it would be unjustifiable for them to have 
such a right if they can prove that they have suffered actual patrimonial (and/or non-
patrimonial) loss as a consequence of the death.  This is one reason why it could be 
useful to consider the two reports in conjunction. 
 
Finally on this issue, I noted that Mr Garrett registered the support of the Law Society 
of Scotland for the approach that the Westminster Government has taken, which is 
that any person who was, as a matter of fact, being financially supported by 
someone, ought to have the right to claim in the event of that person's wrongful 
death  (col. 3424).  That is certainly a relevant background consideration, though it is 
perhaps worth being clear that this was a proposal from the former Westminster 
Government, that although it was included within a draft Civil Law Reform Bill it was 
not enacted, and that the current Westminster Government has yet to announce a 
position on this issue. 
 

 
 

 

most radical departure from the established Brown v. Ferguson approach, Cathie 

Stewart Maxwell asked (col. 3533) about the contention that the recommendation 
could lead to overcompensation. 
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Let me be clear that the Scottish Government have so far simply reported that: 
 the majority of the respondents to our consultation exercise  which 

includes not just defenders representatives but others, such as the Judges 
of the Court of Session  have argued against this recommendation; and 

 one of their main arguments has been that it could lead to significant 
overcompensation. 

The Scottish Government have not said that we are persuaded by this line of 
argument.  Rather, especially as this appears to be the most financially significant of 
the proposals, we have said that the degree of opposition is of concern and that the 
reasons for it need to be tested before conclusions can be reached about whether it 
is soundly based.  Such testing could usefully begin with some consideration of 
worked examples, as suggested by Stewart Maxwell (col. 3534).  Some worked 
examples have been included within the responses to our consultation exercise and 
the written evidence provided to the Committee.  For example: 

 in response to our question 2E and in evidence to the Committee, the 
Forum of Scottish Claims Managers set out 3 worked examples.  The 
Medical Protection Society also gave a worked example, as did Aviva. 

 in response to our question 6 and in evidence to the Committee, the Forum 
of Insurance Lawyers and Simpson and Marwick set out the same 5 
worked examples.  The same 5 examples also appear to in
response to our question 6. 

 
However, those worked examples take matters only so far.  They clearly indicate that 
the deceased  family would generally be rather better off under the proposed 
approach than under the current approach.  What they do not appear to do is 
demonstrate conclusively that the family would be inappropriately better off i.e. that 
in financial terms they would have more money than if the wrongful death had not 
occurred.  To try to illustrate how that could come about, I am enclosing with this 
letter a hypothetical worked example of how the approach recommended by the SLC 
(and the Bill) might impact on a fairly ordinary family.  I would want to stress that this 
is but one illustrative example  produced to try to explain the thinking of the 

 and it would 
require some fairly thorough socio-economic research and analysis to determine the 
actual pattern of family income and expenditure across Scotland at any point in time. 
 
Ahead of such work, I have to say that instinctively I understand concerns about 
whether a standard one-size-fits-all approach could really deliver appropriate 
outcomes across our increasingly diverse society, with its myriad shifting family 
structures.  However, the Scottish Government would have no objection in principle 
to a one-size-fits-all model, provided that we could be reassured that it would indeed 
deliver appropriate outcomes in all, or nearly all, cases.  Likewise, in principle we 

generally happens now under the Brown v. Ferguson approach), to be wholly left out 
of account (as recommended by the SLC), or to be partially taken into account (as 
suggested by the Faculty of Advocates), provided we could be reassured that the 
result would be were not substantially worse off nor better 
off in patrimonial terms than they would have been in the absence of the wrongful act 
or omission.  The outcome must be the predominant concern, albeit that the process 
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should be as straightforward, efficient and humane as is compatible with that 
concern. 
 
Multiplier 
 
Turning to the issue of the multiplier, there is what appears to be a straightforward 
choice  whether to apply a multiplier from the date of death (as is generally current 
practice) or from the date of the interlocutor (as recommended by the SLC and 

indicated 
that we were minded to accept the reasoning and recommendation.  Mr 
Brown asked (col. 3536) whether that remained the position and whether, for 
practical purposes, the issue is actually an insignificant one. 
 
To answer the second point first, in principle I would expect the financial implications 
of the choice to be quite limited for the reasons to which Mr Brown alluded  we 
appear to be talking about whether or not to apply a relatively small discount to a 
relatively short diminishing) period.  
To double-check whether that expectation is sound, it would presumably be possible 
for practitioners to review actual awards in a sample of their past cases to calculate 
what the difference would have been if the multiplier had been applied from the date 
of settlement rather than the date of death.  Unfortunately, the Scottish Government 
does not have access to the relevant data. 
 
Turning to the question of what would be right in principle, the Committee will have 
noted that the majority of the respondents to our consultation exercise registered 
significant opposition to the SLC proposal.  So, having begun our consultation 

e contentious.  
To be candid, given the  attention to this issue and the apparently 
limited financial implications, we were surprised by and unprepared for the strength 
of the opposition.  We were surprised too that experienced practitioners were divided 
over what appears to be an objective, technical issue. 
 
In these circumstances  and recognising that, as I said (col. 3526), in terms of cold 
logic it cannot be denied that there is always a theoretical chance that a person 

en for that 
wrongful event that actually killed him  it seems to us that a definitive choice cannot 
be confidently made on the basis of the evidence that is currently available, and that 
independent expert views should probably be sought from e.g. the Government 

Actuarial Profession or the Ogden Tables Working Party.  
Because the position initially appeared quite straightforward, we did not do so 
specifically at the time of our consultation paper but, in light of the disagreement 
which that exercise highlighted, we would certainly have done so before introducing 
a Bill of our own.  At the moment, however, pending consideration of any evidence 
that might be forthcoming from such sources and bearing in mind the commentary at 
Section D of the Ogden Tables1, the Scottish Government remains inclined to 
support  
 

                                            
1 www.gad.gov.uk/Documents/Other%20Services/Ogden%20Tables/Ogden_Tables_6th_edition.pdf 
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In relation to those claims (i.e. the huge majority) which are settled out-of-court and 
for which there are no interlocutors pronounced, a further question raised by Mr 
Brown (col. 3537) was when the multiplier would be triggered.  I can give no better 
answer than the one offered subsequently by Mr Smith (col. 3561).  The only point I 
might add is that, of course, although there would be an expectation that the 
multiplier would be applied from the date of settlement, this feature  like all features 
of out-of-court settlements  would require to be agreed by the parties in each case.  
In such circumstances nothing would prevent a multiplier being applied from any 
other date (e.g. it could still be applied from the date of death), if the parties agreed.  
It is perhaps worth considering whether detaching the trigger point from an objective 
fact (i.e. the date of death) and making it subject to discussion and (dis)agreement 
would have any unintended consequences or confer additional leverage on one 
party at the expense of the other.  It may not be a significant point, but nevertheless 
should still be taken into account. 
 
Psychiatric Injury 
 
Just as a choice requires to be made with regard to the treatment of the multiplier, so 
a choice requires to be made with regard to the treatment of psychiatric injury.  As 
the Committee is now well aware, there are conflicting precedents  Gillies v Lynch 
(2002) is permissive 

, while Ross v Pryde (2004) takes the opposite approach. 
 
Although there could be merit in enhancing the clarity of the law by making a choice 
between the two approaches, each of which has some merit, that choice needs to be 
well-informed.  For part, we would be hesitant about 
making the choice before consulting on the wider issues as covered in the report on 
Damages for Psychiatric Injury, so that it can be considered in context.  
Consequently, while we acknowledge that it is far from satisfactory, we would be 
inclined not to use the current Bill to address the law in this area. 
 
Forum-Shopping 
 
As regards the implications of the Bill, the Scottish Government endors
view that it is unlikely to impact on the number of claims that are made.  However, as 
was pointed out by Mr Brown (col. 3543), a contrary view has been expressed.  
Simpson and Marwick suggested that, if the Bill has the anticipated effect of 
increasing markedly the size of compensation awards in Scotland, this could provide 
an incentive for people in other parts of the UK to seek to pursue their claims here 
rather than in their home jurisdiction.  If such forum shopping happened then, 
contrary to the assumptions underlying the work on financial implications, it could 
increase the number of claims in Scotland (while reducing the numbers elsewhere in 
the UK). 
 
The spectre of forum shopping is not a new one.  It seems to be raised whenever the 
Scottish Parliament contemplates enhancements to provision for people living north 
of the border.  I am sure that the Committee will recall that it came up in 2008/9, 
during the passage of the Damages (Asbestos-related Conditions) (Scotland) Bill.  At 
that time we said in the Bill s Policy Memorandum whilst we accept that forum-
shopping may be attempted, we are satisfied that established rules of jurisdiction 
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and applicable law will ensure that only cases with a substantial Scottish connection 
will be tried in Scottish courts under Scots law . 
 
As far as I am aware, there is little if any evidence that the cross-border floodgates 
have opened in the 16 months since that legislation came into force.  And while I 
would not want to be complacent about these matters, I am not  convinced either 
that there is any real basis for fearing that this new Bill would cause cross-border 
floodgates to open, or for allowing any such fear to prevent the Scottish Parliament 
doing what it thinks is right for victims in Scotland. 
 
Financial Implications for Scottish Public Sector (inc. Local Authorities and 
NHS) 
 
Mr Kelly asked (col. 3540) about the Scottish Government
raised by two local authorities (Fife and North Lanarkshire).  The starting point is to 
recognise that this Bill would increase the value of awards for patrimonial loss and 
would, therefore, impose additional costs on defenders, including public sector 
defenders.  It is therefore not surprising that the two local authorities expressed 
concern about the possible financial consequences for them: in principle we do not 
challenge their basic reasoning as regards the possible impact on insurance 
premiums and excesses.  It is perhaps somewhat surprising that more authorities did 
not express concern, but that may be because  as implied by the Financial 
Memorandum which Mr Butler submitted to accompany his Bill on introduction  
most authorities do not seem to face large numbers of wrongful death claims each 
year. 
 
The Scottish Government would not seek to deny that any additional costs for local 
authorities will be unwelcome, especially in the current economic climate.  The 
magnitude of such costs, however, should be relatively modest for individual 
authorities.  That said, while they did not respo
exercise or ours, the handling of the additional costs impact may need to be 
discussed and agreed with COSLA. 
 
There are also likely to be financial implications for the NHS, as I mentioned (col. 
3541), as there are generally a  number of wrongful death claims against health 
boards each year.  NHS Scotland Central Legal Office has provided data about the 
value of awards for cases in the last two full financial years, as follows: 
2008/09: £80,000; £8,000; £145,147; £7,000; £5,000; £7,000; £1,000; £74,000; 
£67,500; £54,714; £7,000; £30,000; £39,000; £18,000.  Total: £543,361 

2009/10: £108,473; £1,500; £250,000; £600,000; £109,500; £120,000; £12,000; 
£579,000; £69,100; £7,500.  Total: £1,857,073 

It should be noted that these figures relate only to claims against Scottish Health 
Boards and their staff.  Boards self insure and have a mutual reserve arrangement in 
CNORIS (www.cnoris.com).  GP claims are not included as these are insured by the 
medical defence unions. 
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General Financial Implications 
 
Mr Kelly also asked (col. 3541-3542) about the position of the UK Government and 
the Statement of Funding Policy.  Our view would be that UK Government 
Departments should accommodate any additional costs arising from this Bill without 
seeking compensatory resources from us.  I am not sure, however, that we are likely 
to get early confirmation of whether the UK Government shares that view.  The 
Committee will doubtless recall that you and I both wrote to UK Government 
Ministers during the Damages (Asbestos-
related Conditions) (Scotland) Bill, seeking confirmation of their position in relation to 
the Statement of Funding Policy.  Despite repeated requests, no definitive answer 
came. 
 
As I mentioned (col. 3543), I have not written to any of the new UK Government 

, when it 
was published our consultation paper (which flags the Statement of Funding Policy 
issue) was sent to UK Government Departments with an invitation to comment.  
Since then, particularly after it emerged that the Ministry of Defence had made a 
submission to the Finance Committee (albeit a submission which did not explicitly 
address the Statement of Funding Policy issue), my officials have tried to clarify with 
counterparts in Whitehall whether, and if so when, the UK Government would 
comment.  At present, no definitive answer has come. 
 
Finally, it may be helpful if I clarify the reference 
exchange with Mr Kelly (col. 3542).  This was not a reference to claims which have 
already been settled.  I was referring to new claims which arise from historic events 
(e.g. claims being raised now for asbestos-related diseases like mesothelioma where 
the illness-inducing exposure to asbestos actually happened several decades ago). 
 
I hope that the further information provided in this letter is helpful to the Committee.  I 
am sending a copy to Bill Butler, as Member in charge of the Bill. 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Written submission from Simpson and Marwick, Solicitors 
 
Note by the Clerk: This submission follows the structure of the Scottish 
Government consultation. 
 
(A) s 
Reasonable Living Expenses for the Lost Period  
 
Q1. In your view, to represent what would have been spent on his/her 
personal living expenses in the lost period, in principle is it:  

(a) reasonable to introduce a standard fixed figure in all cases for the 
p ; or 

(b) preferable to allow the Courts to continue to decide the proportion 
on the merits of individual cases? 

 
Answer: (b).  Any suggestion that a standard fixed figure should be introduced 
for the proportion to be deducted from a victims income is in direct 
contradiction to a recent decision of the Court of Session, Jean Francois 
Guilbert and others v. Allianz Insurance plc [2009] CSOH10.  Lord Kinclaven 
rejected that a deduction of 25% was a rule of thumb.  He stated: 
 

assessment of damages such as will put the claimant back to the same 
 

 
The over-arching principle in my opinion is that every case depends on 

its own particular facts and circumstances and falls to be decided 
 

 
This is an eminently sensible observation.  We see no reason to depart from 
the current approach.  
 
The consultation paper sets out that the Scottish Government is keen to 
ensure that legislative proposals are brought forward to ensure that civil law 
delivers justice as efficiently and effectively as possible.  The issue as to the 
percentage of reasonable living expenses is very rarely a significant issue.  It 
is not one that causes delay in the progress of litigation.  This issue in the vast 
majority of cases does not result in any delay in settlement.  It is only the rare 
case, such as Guilbert where agreement cannot be reached between the 
parties.   
 
Q1A. If such a fixed figure were introduced, do you agree that 25% is a 

 
 
Answer: No.  The appropriate percentage deduction is going to vary from 
case to case and in different circumstances.  In circumstances where the 
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victim is young with a family, the deduction will be different from a situation 
where the victim was older with no dependent children.  It is simply not 
appropriate to have a fixed figure which would reasonably cover all scenarios.  
 
Q1B. If you answered no to question 1A what, in your view, would be a 
reasonable level? 
 
Answer: Other.  The financial memorandum produced alongside the Damages 
(Scotland) Bill (SP Bill 49) indicates that on average 30 people die each year 
in Scotland in workplace accidents, that in 2008 272 died on Scottish roads, 
and that in 2004 there were 161 deaths as a consequence of mesothelioma.  
On the basis that the majority of mesothelioma claims will result in litigation, 
whereas death arising on Scottish roads may not, the financial memorandum 
refers to figures provided by Thompsons Solicitors relating to disease cases.  
In the typical disease case the usual deduction made for living expenses is 
40%.  
 
One of the aims of the Scottish Government in bringing forward legislative 
proposals is to ensure that civil law keeps pace with modern life.  
Unfortunately there is a wide range of claims where it is necessary to consider 
an appropriate level for the victim s living expenses.  It is our position that an 
attempt to fix a level demonstrates a lack of awareness of modern Scottish life 
and simply ignores the facts and circumstances of each individual case.  
Adopting a fixed figure without detailed statistical analysis is in our view 
inappropriate.  We come back to the fact that this issue does not affect the 
efficiency or effectiveness of achieving justice in civil claims.  In addition, as 
already pointed out, the Scottish courts are of the view that this matter is one 
which should be decided upon the particular facts and circumstances of each 
case.   
 
Q1C. If such a fixed figure were introduced, in your view should it be as 

shown? 
 
Answer: Yes.  As highlighted by Lord Kinclaven in the Guilbert 
thumb may be a useful tool and a starting point or a cross check available to 
help reduce the matters in dispute and to focus the issues but it is no 

 
 
Lord Kinclaven recognises, in our view correctly, that the appropriate 
deduction is entirely fact dependent.  A rebuttable presumption may well 
prove to be appropriate in the majority of disease cases.  In circumstances 
where the victim was a young father with several children, a deduction of 
40%, and even 25%, is too great.  In those circumstances it is essential that 
the fixed figure can be set aside.  
 
Relatively few cases where the matter of living expenses is relevant are 
litigated.  If they are the percentage for living expenses is not the aspect of the 
case which is incapable of agreement between the parties.  There is no 
reason to depart from the current practice.  
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Q1D. 
would require to be demonstrated for it to be set aside?  
 
If there is no agreement between the parties as to the appropriate deduction, 
then it is a matter of evidence as to what the figure should be.  Realistically 
that is going to be a more appropriate exercise for the Pursuers to any action.  
There will be evidence available which can be used to identify an 
approximation as to the living expenses of the victim.  One obvious factor 
which will impact significantly upon the deduction is the number of children of 
the marriage, the ages of those children, whether they are living at home or 
away from home, whether they are in employment etc.  There would require 
to be evidence of continuing financial support if the children had moved away 
from home.  
 
Q1E. Do you have any further comments on the approach to calculating 
the amount to be deducted in representation of living expenses for the 
lost period?  
 
Nothing further to add. 
 
(B) Patrimonial (Financial) Loss: Calculation of Multiplicand in the 

 
 
Q2. In your view, to represent the pro
which is to be taken as having been devoted to his relatives, in principle 
is it: 

(a) reasonable to introduce a standard fixed figure for all cases; or 
(b) preferable to allow the courts to continue to decide the proportion 

on the merits of individual cases?  
 

Answer: (b).  For the same reasons as were highlighted in respect of question 
1 in dealing with the calculation of the  reasonable living expenses for 
the lost period, it is our view that this is a matter for the Court, if parties are 
unable to reach agreement.  
 
Q2A. If such a fixed figure were introduced, do you agree that 75% is a 
reasonable level for that proportion?  
 
Answer: No.  As with the calculation for the lost period it is not appropriate to 
have a fixed proportion as whilst such a figure may be appropriate in many 
circumstances, it will not be appropriate in many others.  A 75% figure may 
well be too low or too high depending on the individual circumstances of each 
case.  
 
Q2B. If you answered no to question 2A what, in your view, would be a 
reasonable level?  
 
Answer: Other.  This consultation paper is proceeding at the same time as the 
Justice Committee of the Scottish Parliament has called for evidence in 

324



D8 

4 
 

connection with the Member s Bill on exactly the same subject.  Whilst the two 
exercises are separate, it is appropriate to consider both.   
 
The main focus in the Damages (Scotland) Bill (SP Bill 49) is in respect of 
disease cases.  In the majority of these, the figure of 60% is appropriate.  
 
Whilst 60% is a figure which is not significantly disputed in disease cases, 
such a figure is not appropriate for all cases.  For that reason it is our view 
that it is not appropriate to agree a fixed figure, as such a figure will not be 
applicable to all facts and circumstances.   
 
Q2C. If such a fixed figure were introduced, in your view should it be as 

shown?  
 
Answer: Yes.  A figure of 60% may well be appropriate for most disease 
cases.  Clearly it is not appropriate in circumstances where there are 
dependent children living at home.  For that reason it is essential that the 
figure can be departed from in cases where that is appropriate.  
 
Q2D. view what 
would require to be demonstrated for it to be set aside?  
 
The same factors as highlighted in question 1D are relevant. 
 
Q2E. 
should be wholly ignored in calculating a damages award?  
 
Answer: No.  The broad principle of the consultation is that the law on 
damages for wrongful death should be modernised and simplified.  A 
modernised law requires to consider the modern way of life in Scotland.  The 
historic scenario of a wife staying at home to look after children while her 
husband went out to work is out-dated.  Similarly a husband taking home his 
pay each Friday night and handing that over to his wife whilst being allowed a 
sum for himself is also a thing of the past.  In modern Scotland it is much 
more common for both the husband and wife to be in employment.  It is also 
common for there to be a joint bank account in which the two incomes are 
pooled.  That is then used to fund the living expenses and the balance, if any, 
available to either spouse.  
 
To wholly ignore the surviving partne s income is to ignore the modern way of 
life in Scotland.  If the consultation is genuinely looking to modernise the law 
on damages for wrongful death, then the surviving partner s income requires 
to be considered in calculating any damages award.  
 
An Advisory Group containing a number of stakeholders met to assist the 
Scottish Law Commission with the preparation of the discussion paper on 
Damages for Wrongful Death (DP No 135) as well as the Report on Damages 
for Wrongful Death (Scot Law Com 213).  The issue of ignoring spousal 
income was not discussed by the advisory group, or raised as an issue that 
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required to be considered. Representatives of all the relevant stakeholders 
were involved in the consul
discussion paper (DP No 135).  
Law Com 213) was issued following a consultation process.  The majority of 
consultees who submitted written comments did not suggest that the surviving 

  For the reasons 
above it is our view that the absence of such a proposal at the time of the SLC 
consultation is understandable.  
 
Q2F. If you answered no to question 2E, do you believe that in all cases 
some other fixed proportion or some fixed sum of the surviving 

 
 
Answer: No.  As highlighted by Lord Kinclaven, and commented upon in 
previous answers, it is not in our view appropriate to have any fixed 
percentage or fixed sum of the surviving partners income ignored.  
 
The position in the vast majority of cases involving a fatality is that agreement 
is reached by the parties in respect of what the appropriate multiplicand 
should be.  In cases where agreement cannot be reached, such as in 
Guilbert, the parties have accepted that the matter is one which should be 
determined by the court.  That appears to be entirely reasonable to us.  
 
Q2G. If the law were to specify that some or all of the surviving 

shown?  
 
Answer: Yes.  For all the reasons above it is our view that any presumptive 
figure should be capable of rebuttal if the circumstances of the case justify 
that.   
 
Q2H. 
would require to be demonstrated for it to be set aside?  
 
What requires to be established to allow a rebuttal depends on what the 
presumptive figure is.  If the presumptive figure was 60%, which would 
potentially be appropriate in most disease cases, then the family of the 
deceased would be in a position to lead evidence to indicate that such a figure 
was in fact too low and that the living expenses of the deceased had been 
significantly less than that, it would be possible to establish that by reference 
to financial records such as bank accounts etc.  
 
If the figure were fixed at 75%, then again by reference to bank statements 
etc, it may be possible to establish that the deceased did in fact spend a 
significantly greater amount on himself.   
 
(C) Patrimonial (Financial) Loss:  Operation of the Multiplier in the 
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Q3.  Do you agree that, in respect of future loss only, a multiplier should 
run from the date of proof rather than the date of death?  
 
Answer: No.  It is our view that the status quo should remain, namely that the 
multiplier is applied from date of death.  This is more obvious in disease 
cases.   The deceased will be quite elderly and may well suffer from a number 
of other medical conditions.  There is often a period of a number of years from 
date of death before any action is raised, and certainly before any case 
reaches Proof.  It is therefore appropriate that the multiplier runs from the date 
of death in order to take account of all the other imponderables.  
 
The courts have considered this point. Lord Wheatley in the decision of the 
Second Division in the case of Dingwall v. Walter Alexander & Sons (Midland) 
Ltd 1981 SLT 314 considered this fundamental issue.  Essentially, the court 
was of the view that the imponderables and vicissitudes of life apply as much 
from the date of the deceased's actual death as they might otherwise have 
applied in the case of a living pursuer, from the date of the proof. 
 
The aim of legislative proposals is to look to deliver justice as efficiently and 
effectively as possible.  If multipliers were going to run from the date of Proof, 
then there is the potential for this to cause delay in the progress of cases.  

individuals or family members making claims.   
 
At the current time, with judicial interest rates at 4% and 8%, delay in 
progressing cases has a significant effect on the paymasters of the claims.   
  
(D) Patrimonial (Financial) Loss: Withdrawal of Certain Relatives  
Existing Right to Claim Damages 
 
Q4.   
person entitled to claim patrimonial loss should be restricted only to 

 
 

Answer: No.  As with most of the issues raised, it is our view that this issue is 
another one which is entirely fact-dependent.  It is not appropriate to narrow 
the family category to those identified as being part of the immediate family.  
We are strongly of the view that as with the other issues, it is not appropriate 
to have a prescriptive approach.  The approach of the Scottish legal system 
has been to allow the court discretion depending upon the family 
circumstances.  This applies equally to this issue.  There may well be 
circumstances where family such as nephews or nieces who are not members 
of the immediate family are supported to some extent.  Again, this represents 
modern life in Scotland.  One obvious example may relate to someone 
outside the immediate family being supported through their education.  A 

 
 
Another possibility is where a nephew or niece with learning difficulties or 
some disability is financially supported by an aunt or uncle.  The inability of 
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the nephew or niece to recover that support would potentially place an 
increased burden on the state to provide assistance.   
 
(E) Other Recommendations 
 
Q5.  Do you have any comments in relation to other recommendations 
made in the SLC report, besides those addressed in chapters 3 and 4?  
 
Recommendation 6(a)  the executors  right to receive a patrimonial loss 
should continue to be restricted to loss sustained by the deceased up until the 
date of death.   
 
Recommendation 6(b)  the 

 
 
As with the SLC, we too are of the view that the status quo should remain.   
 
Recommendation 9  where a victim dies of mesothelioma, his relatives 
should retain title to sue for non patrimonial loss although the victim has 
excluded or discharged liability before his death.  
 
We agree with the recommendation of the Scottish Law Commission that the 
preservation of this right is restricted to mesothelioma and should not be 
extended to other conditions.  
 
Recommendation 10  a relative should continue to be able to recover 
damages only for the patrimonial loss sustained by her as a consequence of 

 
 
Again we support the recommendation of the Scottish Law Commission.  
 
Recommendation 13 (b)  an award of damages for non patrimonial loss 

  
 
The current system, where parties generally agree the level of award in terms 
of section 1(4) of the Damages (Scotland) Act 1976, operates without any real 
difficulty.  There is no reason why there should be any change.  What the loss 
is called is not particularly relevant.   
 
(F) Financial Implications 
 
Q6. Do you agree that in relation to claims for relatives, the 
recommended new approach does provide the greatest financial benefit 
to surviving partners who are comparatively high earners e.g. those with 
incomes significantly above the average?  

 
In looking to determine where the greatest financial benefit exists under the 
recommended new approach, it is helpful to look at a number of different 
scenarios.  These are as attached (see Annexe).   
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Example 1 is a scenario with a young couple where both the husband and 
wife earn £50,000 per annum.  They have no children.  Dealing solely with the 
loss of support up to age 65 when it is assumed that the husband would have 
ceased working, the new approach produces a loss of support figure for that 
period which is 2.5 times greater than under a typical approach taken by the 
Courts.  In these scenarios, given that both the husband and wife earned the 
same salary, the loss in the situation where the wife dies, results in a future 
loss of support equivalent to 2.5 times that of the current approach.  
 
The second example involves the same scenario but on this occasion the 
husband earns £100,000 and the wife £30,000.  Under the proposed the 
recommended new approach the multiplicand is just over £20,000 greater.  
 
In this scenario if the wife were to die there is a significant change to future 
loss of support under the recommended new approach.  Due to the fact that 
the husband was the higher earner, there would be no loss of support under 
the current approach.  Under the recommended new approach there would be 

earnings are to be ignored in the calculation.   
 
Example 3 highlights that when the earnings of the husband and wife are 
more in line with average earnings and certainly lower than the high earners 
in the previous examples, the proposed approach could potentially result in 
loss of support awards lower than were the current approach to be adopted.   
Example 3 involves a young couple with four children.  The current approach 
taken by a Court could well find that an appropriate dependency figure, were 
the husband to die, should be 90%.  The recommended new approach would 
result in the dependency being fixed at 75%.  That clearly reduces the loss of 
support element.  The situation is slightly different were the wife to die in 
these circumstances where she was earning a relatively low figure, 
presumably due to working part time.  In those circumstances the 
recommended new approach would result in a greater award.  In the situation 
where the wife dies the recommended new approach results in a significant 
award as opposed to the likely situation under the current approach. This of 
course is due to the fact that the income of the higher earning husband is 
ignored under the new approach.  
 

income is much higher than average at £75,000 per annum.  Given the fact 
that there are young children, a court may well apply a dependency figure of 
90%.  The recommended new approach of having a fixed dependency at 75% 
means that the family will not be compensated as much as they should be.  

situations where the wife dies, there would be a loss of support award in those 
circumstances.   
 
Example 5 is a typical situation in a fatal disease case such as mesothelioma.  
The recommended new approach results in significantly higher loss of support 
claims.  The figures are of course much lower than the other examples where 
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both partners are earning greater sums as a consequence of earnings as 
opposed to pensions.  
 
In summary the examples do highlight that when the spouses are earning 
greater incomes, almost be definition, the levels of award for loss of support 
will increase.  That will certainly be in the situation where there are no other 
family members being supported such as children.  Where there are a number 
of children however the current flexible approach of the Court would allow for 
a smaller deduction for living expenses to be made.  In the scenario where 
there are a number of dependent children, the award for loss of support would 
reduce under the proposed new approach.   
 
In addition to these examples, it is also the general position that those with 
higher incomes are better organised financially in terms of pension provision, 
life cover, death in service benefits etc.  Whilst such benefits are not to be 
taken into account in assessing damages in terms of section 10 of the 
Administration of Justice Act 1982, it is appropriate to consider these when 
looking to implement possible legislation.  In modern Scotland it is the position 
that in unfortunate circumstances where a high earner is involved in a fatal 
claim the family members are well compensated, and in a practical sense are 
also well looked after by the other financial benefits which have prudently 
been put in place by the high earner.  Those who are less well paid do not 
necessarily have the means to put in place all these additional benefits.  
Legislation or the common law requires to protect these individuals.  The most 
appropriate way to do so in dealing with fatal claims is to retain the status quo 
which would allow a Court to consider the specific facts and circumstances of 
the case and apply appropriate figures to living expenses etc.  Retaining the 
status quo is the best way to deliver effective and efficient justice to these 
individuals.   
 
(G) Equality and Diversity 
 
Q7. Do you agree that the recommendations made in the SLC report 
would not have significant impact on equality and diversity issues? 
 
Answer: Yes.  The determining factor here in respect of the recommendations 
of the Scottish Law Commission Report is primarily the earnings of the 
respective individuals.  This is in no way directly linked to any aspect of 
equality or diversity issues. The recommendations will impact upon claimants 
based primarily on earnings, and also possibly if they have children or other 
dependents that they support.  There is no direct correlation as a 
consequence of being a member of any particular equality group.   
 
 
David Tait, Litigation Partner 
Simpson and Marwick, Solicitors 
23 August 2010 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Supplementary written submission from Simpson and Marwick Solicitors 
 
We 
connection with the Damages (Scotland) Bill. This letter seeks to draw out the key 
points of our response and propose an alternative solution to address 
understandable concerns about the time it takes to conclude damages claims.  
 
I should start by saying that Simpson & Marwick specialise in a number of areas of 
law, one of which is civil litigation.  Our practice is predominantly based on 
instructions from Insurance companies and therefore it is accepted that, to some 
extent, the firm has a vested interest in the content of any legislation in respect of 
damages for wron
of the firm and we are aware that there are separate responses made by other 
Insurance organisations.  
 
It is recognised by all practitioners in this field that the aim of any legislation on 
damages for wrongful death is to restore the victim or his/her family to the position 
they would have been in had the wrongful act not occurred.  One clear objective is to 
ensure that there is neither under compensation nor over compensation.  Balanced 
with that is the objective to ensure that any claims which are made are dealt with as 
efficiently and effectively as possible.  
 
Some of the proposals in the Bill currently before the Parliament appear based on 
the assumption that significant delay results from the need to agree a percentage 
reduction for living expenses in individual cases. However, in our considerable 
experience this rarely causes delay in resolving these claims. Accordingly, a blanket 
approach of having a fixed figure would inevitably mean that some people were 
under compensated and others over compensated, yet would not provide the benefit 
of speeding up the claims process.  
 
There are dozens of fatal claims dealt with each year.  The number of cases that 
have failed to settle as a consequence of a dispute on the percentage to be 
deducted for living expenses represents only a very tiny percentage.  Our experience 
suggests that fatal claims that proceed to litigation do so as a consequence of a 
dispute in respect of another matter.  Against that background the percentage 
deduction is potentially then brought into issue given the dispute in respect of some 
other aspect of the case.  But it is clear from reported cases over the last 30 or 40 
years, that there are very few that proceed to litigation over the question of the 
appropriate percentage reduction for living expenses.  Given this, the fixing of a 
percentage is realistically not going to achieve the objective of speeding up the 
process of claims in fatal cases.  
 
Furthermore, it would also mean that compensation no longer reflected the particular 
circumstances of individual cases, meaning that the proposed legislation would 
undermine the objective of ensuring that there is neither under compensation nor 
over compensation.  Indeed, in our view the most dangerous aspect of a move to a 
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the most vulnerable (in this case most probably families with large numbers of 
children) would be considerably disadvantaged in terms of financial compensation if 
this legislation were passed. 
 
This aspect is highlighted in our formal response to the consultation through a 
number of examples in which the application of a fixed percentage would fail to 
restore the victim/family to the position they would have been had the wrongful act 
not occurred.  Reported cases going back to the 1970s highlight deductions as great 
as 55% (Harper v- Smillie 1974 SLT (Notes) 40) to as low as 15% (Riddell v- 
Longmuir 1971 SLT (Notes) 33).  Our main concern with the fixing of a percentage is 
that in circumstances in which there is a family with a number of young children, a 
deduction of 25% for living expenses is too great.  A lower figure would be 
appropriate.  The result of having a fixed percentage is that families who find 
themselves in the most vulnerable position are going to be under compensated by 
having a fixed deduction of 25%. By leaving it to the parties or a Court to decide the 
deduction a figure of less than 25% would be reached, and the family would receive 
the appropriate compensation.  This will be a figure higher than that obtained with 
the proposed fixed deduction of 25%.  
 
Therefore Simpson and Marwick believe that the objective of properly compensating 
the family is best achieved by maintaining the status quo and allowing parties to look 
to agree figures based on the specific facts and circumstances of the case. No one 
case is the same as another; accordingly a fixed rule for percentage deductions will 
not achieve an equitable outcome for victims. 
 
With regards to the second aim of legislation on damages, we recognise the 
legitimate concerns about the timescale sometimes taken to conclude cases. In that 
regard, we have a solution to propose. Presently, there are voluntary pre-action 
protocols in respect of personal injury cases as well as disease cases.  These are 
purely voluntary and there is no requirement for parties to proceed by way of the 
protocol.  If these were to be made mandatory, with timescales imposed on the 
respective parties at the different stages of a claim, we believe all such claims would 
be dealt with in both a timely and equitable manner.  
 
This proposal chimes with the relatively recent Civil Justice Review carried out by 
Lord Gill.  One of the proposals made by Lord Gill was to make it mandatory for 
parties to follow the protocols at a pre-litigation stage. In respect of damages for 
wrongful death, the solution we propose above could be implemented by legislation 
either as part of a comprehensive Bill covering the Civil Justice Review, or earlier in 
a specific Bill covering damages.  
 
We have two other main concerns with the Damages (Scotland) Bill.  The first relates 

entitled to cla
Our response highlights two scenarios in which potential claimants would be 
prejudiced.  The first is the situation where someone outside the immediate family, 
such as a nephew or a niece, receives financial support from an Aunt or Uncle.  This 
may well be the situation if the family member is disabled and requires significant 
support.  The restriction of a patrimonial loss claim for immediate family members 
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would result in this individual being unable to recover following the death of their 
Aunt or Uncle.  
 
A similar situation may arise in respect of the funding of education made by a family 

 
 
The final major concern we have is the proposal to igno
income when calculating loss of support.  We again come back to the principle 
involved here that an award of damages is not intended to penalise the guilty party, 
but to restore the family to the position they would have been in had the wrongful act 
not occurred.  In a typical situation where there is a married couple and children, a 
typical modern approach is to have both parents working and pooling their income.  
A proportion of both spouses incomes are used for all the essential needs of the 
family.   
 
It is in our view therefore entirely reasonable that when a calculation is being carried 
out to work out the loss of support, that the calculation takes into account both 
salaries.  
 
As a firm we have previously advised that we are more than happy to provide oral 
evidence to the Justice Committee.  We are keen to be invited to expand upon the 
content of our formal response and deal with more practical matters in handling fatal 
claims.  
 
I look forward to your response. Please feel free to contact me if there is any further 
information that you would find helpful. 
 
 
Gordon Keyden 
Partner 
1 September 2010 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Supplementary written submission from Simpson and Marwick Solicitors 
 
My partner Gordon Keyden was pleased to have the opportunity to address the 
Committee on 20 September in connection with the above Bill.  On reviewing his 
evidence and that of the other participants, we feel that it is important to underscore 
a couple of points which perhaps did not fully emerge during the Committee session.    
 
1. Section 7  Assessment of Compensation for Loss of Support (the 25% 

deduction provision). 
 

has been focused on the 
Mesothelioma cases and that there has perhaps been less attention directed to the 
non industrial disease accident cases.  We believe that the Bill as it stands presently 
could lead to injustice in some accident claims.  Mesothelioma victims tend to be 
older and hence tend to have no dependent children.  This stands in contrast to the 
victims in accident cases, who tend to reflect the whole range of the population.  
Where, for example, a 37 year old married scaffolder with six children falls to his 
death in an industrial accident there is a strong argument to the effect that the 
dependency element, (ie the amount the deceased spent on himself) will be less 
than 25%.  It might reasonably be as low as 15%.  In such a case 85% of his 
earnings were in fact being used to maintain his wife and six children prior to the 
death.  Under the new provisions, unless the rebuttable presumption provision 
applies, there is a serious risk of under compensation.  Such under compensation 
would be to an extremely vulnerable young widow who has lost her husband and 
breadwinner and is required to look after her family single handedly.  It strikes us that 
this is not, and should not, be the intended effect or consequence of the legislation.  
This widow should be given fair compensation and should not be under 
compensated.   
 
Whilst we believe every case should be treated individually (and that therefore there 
should be no fixed dependency rate), if the Parliament is minded to legislate for a 
fixed dependency rate deduction, it appears to us that the only way to avoid 
particularly vulnerable families suffering injustice is by means of the rebuttable 
presumption and we therefore urge the members of the Committee to consider this 
matter in light of the (very real) example provided above. 
 
2. The impact of the Proposed Legislation on Forum Shopping. 
 
In England and Wales we understand that in place of a loss of society claim a single 
statutory lump sum payment under the Fatal Accident Acts is payable to the whole 
family to be distributed among them.  We understand that the current rate of that 
payment is £11,800.  Such a payment requires to be contrasted with the loss of 
society payments to the relatives of a deceased with a large family which may 
approach £150,000 in value.   
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deducted when assessing the Loss of Support payment, this would also contrast with 
the applicable provisions in England and Wales.  Appended to our earlier written 
submissions were various calculations attempting to illustrate the effect of this 
provision. For example for a husband and wife both aged 35 and both earning 
£50,000 per year the difference in loss of support would amount to £415,800 
(£693,000 under the proposed approach and £277,200 under the current approach.)   
 
In such a case the difference between the compensation awards in England and in 

Solicitors (and perhaps claims farmers) in England and Wales may consider litigating 
cases arising out of accidents in England here in Scotland.  They may well be 
allowed to do so if they can secure a jurisdiction against the defender and the forum 
is convenient.  Jurisdiction can be secured against many multi-national company eg 
Post Office, john Lewis etc and also UK Government bodies.  For example a fatal 
accident occurring on a training ground in the North of England operated by the MoD 
might well be the subject of a claim in the Court of Session.  The MoD is subject to 
the jurisdiction of the Court of Session and it is clear that higher, and in some cases 
very substantially higher, damages could be awarded. 
 
These areas suggest that there may be a requirement carefully to consider the 
additional costs of claims which we understand may be reclaimed by the UK 
Government from the Scottish Government.  Further there is in our view a real 
possibility that the cost of insurance cover will increase in Scotland relative to the 
increased claims costs.  These are of course matters for the Committee to consider, 
but we would urge that they are taken into account in your deliberations.  
 
 
Douglas M G Russell 
Partner 
23 September 2010 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Written submission from Tom Marshall, Solicitor Advocate 
 
Introduction 
 
As a member of the Advisory Group to the Scottish Law Commission on its report on 
Damages for Wrongful Death (Scot Law Com No 213), I was invited to submit written 
evidence to the Justice Committee.  I am grateful for the invitation and opportunity to 
provide further views on this subject. 
 
By way of background, I have been a solicitor in private practice for over 25 years.  I am 
also a Writer to the Signet and Fellow of the Chartered Institute of Arbitrators.  I 
qualified as a Solicitor Advocate with extended rights of audience in the Court of 
Session in 1995.  I am currently the President of the Society of Solicitor Advocates.  I 
have represented both pursuers and insurers in personal injury claims over the course 
of my career but for the last 9½  years I have specialised in pursuing claims for those 
affected by asbestos related disease including many hundreds of fatal disease cases. 
 
I am a partner in Thompsons Scotland but this submission is a personal one.  
Thompsons Scotland has prepared its own submission to the committee separately. 
 
Summary 
 
I largely support the recommendations of the Scottish Law Commission.  In particular I 
support the recommendations 

1. 
remainder as the measure of future patrimonial loss in the lost period or loss of 
financial support (recommendations 4 and 11) 

2. n calculating loss of financial support 
(recommendation 11(a)) 

3. to calculate multipliers for loss from date of proof rather than date of death, in line 
with the method set out in the Ogden Tables (recommendation 12) 

4. to leave the law relating to non-patrimonial loss unchanged (recommendations 
13 and 14) 

 
However I respectfully differ from the Commission in its recommendation that the 
categories of relative who can claim patrimonial loss on the death of the deceased 
should be restricted (recommendation 15).  I also respectfully disagree with the 
Commission that the present law does not permit recovery of personal services which 
would otherwise have been performed by the deceased in the period after the 

ustice Act 1982 (paragraphs 
2.9, 2.15 and 3.11) but I accordingly agree with recommendation 5(b).  There are 
however certain additional adjustments to the law relating to claims under sections 8 
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and 9 of the 1982 Act as they concern fatal claims, which could usefully be dealt with 
under the present bill. 
 
Patrimonial Loss 
 
There is no doubt that the existing law governing future patrimonial loss, whether in the 
case of someone who is expected to die prematurely or in the case of someone who 
has died, requires to be amended in order to bring about a system of compensation 
which is both fair and is capable of being understood and applied in a straightforward 
manner. 
 
In the former category, section 9 of the Damages (Scotland) Act 1976 has never been 
the subject of authoritative interpretation or guidance by any court in the nearly 35 years 
since it was enacted.  Instead lawyers have preferred to settle claims by agreement on 
the basis of what it is believed the law was intended to achieve.  On the other hand, 
while claims by relatives for loss of financial support under section 1(3) of the 1976 Act 

 
accepted that the method of calculation, deriving from the decision in Brown v 
Ferguson, was apt to under-compensate surviving spouses, especially where those 
persons had significant income of their own prior to the death of the victim. 
 

 
It is important to remember that the SLC has recommended no fundamental change to 
the existing structure  namely that there is one type of claim for victims who are 
expected to die prematurely and another type of claim where the victim has already 
died.  There is no cross over.  Relatives have no claim for patrimonial loss before the 

If the victim 
is still living but is expected to die prematurely, the victim is entitled to claim the value of 
income which he or she would have been likely to receive between the date of expected 
death (as a consequence of the negligence) and the later date the person would 
otherwise have died, but under deduction of the living expenses which would have been 
incurred during that period. 
 
There are certain features of section 9 of the 1976 Act to notice   

  
 The family circumstances of the victim did not appear to enter the 

equation 
 
However, w
victim needs to spend on his or her own upkeep. Therefore money spent on the upkeep 
of others, or which the victim chooses to spend as he or she sees fit, is not included 
within the definition.  This was logical since in such cases the damages recovered will 
be likely to be made available to dependent relatives for their support following the 

death   Indeed, because settlement 
s a claim by relatives following the 

v is the only source of funds from 
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which the family can be supported.  On the other hand, the extent of existing income 
is irrelevant to the assessment of the 

claim. 
 

 
By contrast, in claims by dependant relatives for loss of support under section 1(3) of 
the 1976 Act, the income of the surviving spouse has been regarded as a central 
element in the calculation.  The income of other dependant relatives, not living in the 
same household as the deceased, is, however, not relevant.  Suppose a mother was 
paying for the university accommodation of a child.  If the mother is killed, whether or 
not the child has other sources of income will be irrelevant to the assessment of the 

But in the context of a household, following Brown v 
Ferguson, the income of the whole household has been regarded as relevant to the 
assessment of what the survivor has lost by way of financial support.  Instead of an 
examination of what support the deceased has provided, the calculation becomes a sort 
of needs assessment of the survivor. 
 
The practical effect of this method has been well illustrated by the SLC report, with the 
result it is evident in an increasing number of cases surviving spouses are said to have 
suffered little or no loss of support because of the level of their own resources.  By way 
of example, I consulted yesterday with a widow, whose husband died of mesothelioma 
shortly after retiring from 35 years service with a major employer, during which he 
accumulated a monthly net pension of around £1,500.   Applying the Brown v Ferguson 
formula and taking into account her own occupational and state pensions the widow can 
expect a figure based on a monthly loss of £750.  If the SLC proposals were accepted 
the claim would be for £1,125 per month. 
 
The solution 
Rather than concentrate on figures, however, I want to stress how the solution proposed 
by the SLC is sound in principle.  It unifies the structure because it focuses on the 

whether the 
should be the only basis for the calculation of the loss.  It is nonsense to suggest that a 
surviving spouse has suffered little or no financial impact as a result of the loss of the 

by the death of one partner  gas, electricity, telephone, insurance, motor expenses, 
house maintenance, TV licence and subscriptions, etc.  The SLC proposal recognises a 
surviving spouse 
income, however low, comparatively, that income might be.  This also corresponds with 
the position of dependant relatives not living in the same household, whose own income 
is irrelevant to the computation of their loss of support. 
 
The SLC proposal seeks to have a uniform calculation to apply whether it is the victim 
or the relatives who are claiming.  This is in line with the idea that the damages 
recovered will serve the same purpose in either situation.  The proposed method will 
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undoubtedly simplify the process of computing losses in fatal cases.  In selecting the 
 has adopted what has been the 

rule of thumb applied in family cases over many years.   
 
Multiplier 
The Scottish courts have operated for many years on the basis that in fatal cases a 
single multiplier must be taken from date of death.  It is now accepted by the Scottish 
courts that the Ogden Tables should be the primary source of data for calculating 
multipliers.  However, the Ogden Tables are prepared for calculating future losses 
because there is a built in element of discount to take account of early receipt.  As the 
SLC report explains, the multiplier selected by the Ogden Table method, when applied 
to the appropriate annual loss (the multiplicand), produces a capital sum.  That sum 
would, if invested at the rate of return specified (presently 2½%), be exhausted at the 
end of the period during which the income was to have been received.  This method is 
therefore not appropriate to calculate losses which have already occurred.  The SLC 
proposal seeks to allow the Scottish courts to operate the Ogden Table method in line 
with the recommendations of the Ogden Tables themselves. 
 
Non-patrimonial loss 
 
I have nothing to add to the recommendations of the SLC. 
 
Qualifying relatives 
 
The SLC has proposed that the categories of relatives who should be entitled to claim 
for patrimonial loss should be restricted to the same categories who are entitled to claim 
for non-patrimonial loss.  I disagree with this proposal for a number of reasons. 
 
It is no doubt true that in the vast majority of cases those who are financially dependant 
on someone who dies as a res  are those who are presently 
entitled to claim for non-patrimonial loss under the Damages (Scotland) Act 1976.  That 
is not in itself a good reason to restrict the category of potential claimants.  It would not 
be a good answer to give a nephew who was supported by an aunt or a daughter-in-law 
who was supported by a father-in-law that they can no longer claim for their loss of 
financial support because their cases were too unusual for the law to permit it.  These 
possibilities are not so fanciful that they should be excluded.  Since the law currently 
permits such claims they cannot be regarded as too remote.  Under the existing law 
such persons (as well as those, such as parents or children over 18, it is proposed 
should retain the right to claim) would require to prove that they have been supported 
financially and to prove the extent of their loss.  There can be no hardship caused by 
continuing to permit such claims.  There can only be hardship by preventing them. 
 
The changes proposed by the SLC also have an impact when considering claims for 
services under sections 8 and 9 of the Administration of Justice Act 1982 under section 
6 of the Bill.  It is particularly common for services to be provided to or by wider 
categories of relative than those to whom the SLC wishes the law to be restricted.  This 
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is particularly so when considering parents and children-in-law, sometimes in 
circumstances that the natural child has previously died but the surviving daughter-in-
law or son-in-law continues to have a close and caring relationship with the parents-in-
law.  Once again there is nothing remote or unusual in this situation such that the law 
should no longer countenance claims for the loss of services between these 
relationships. 
 
Services 
 
The SLC seems to have persuaded itself that a person who is expected to die 
prematurely cannot claim under section 9(1) of the 1982 Act for the loss of the services 

 upon the basis that section 9 
of the 1976 Act does not deal with such claims.  With respect, this approach is flawed 
since, on the death of the victim, section 9(2) of the 1982 Act substitutes a claim by the 
relative for the lost services instead.  It is not controversial that those claims include the 
lost period  see for example Beggs v Motherwell Bridge Fabricators Ltd 1998 SLT 
1215, .  The wording of 
section 9(1) of the 1982 Act, read together with section 9(3) says nothing which would 
restrict the period within which the services could be claimed.  Alternatively, the SLC 
categorises claims under sections 8 and 9 of the 1982 Act as patrimonial loss claims.  I 
would argue that they are claims in a category of their own since they concern the 
provision of gratuitous services for which, by definition, no remuneration was expected.  
Neither the giver nor the receiver has suffered patrimonial loss as a result of the 
absence of the services.  Accordingly section 9 of the 1976 Act has nothing to do with 
services claims at all. 
 
On the other hand there are curiosities about the wording of sections 9 and 13 of the 
1982 Act which could be considered.  Reference is made in section 9(3)(a) to services 
which might have been expected to be rendere

relationship in question.  In cases where injury follows immediately upon the act or 
omission giving rise to liability these forms of wording provide no difficulty.  However in 
cases of disease, particularly of asbestos related disease, where the injuries are 
sustained many years after the act or omission, the wording is anachronistic.  A 
purposive interpretation of the provisions would arguably point to the sensible answer 
that the injury is the key point at which to assess both the provision of the service and 
the provider.  However if the law of damages in cases of wrongful death is being 
clarified this would be an opportunity to deal with this point. 
 
 
Tom Marshall 
24 August 2010  
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Justice Committee 
 

Damages (Scotland) Bill 
 

Supplementary written submission from Tom Marshall, Solicitor Advocate 
 
I noticed in Simpson and 

come had not been discussed 
by the Scottish Law Commission advisory group. As a member of the group, I can 
assure the Committee that this proposal was the subject of a detailed discussion and 
agreement among the members when the group met in March 2008. 
  
  
Tom Marshall 
Solicitor Advocate 
20 September 2010 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Written submission from Thompsons Scotland Solicitors 
 
Introduction 
 
1 This memorandum has been prepared by Thompsons Scotland Solicitors 

p  in order to assist consideration by the Justice Committee of the 
Damages (Scotland) Bill which was introduced by Bill Butler MSP on 1 June 
2010. 
 
Role of Thompsons 
 
2.1 It is appropriate that Thompsons should declare an interest in the Bill.  
 
2.2 Thompsons specialise in personal injury cases.  Among those cases there 
are, tragically, fatal injuries.  These range from disasters such as Piper Alpha 
through to medical accidents such as Hepatitis C and C Diff, industrial accidents, 
road traffic accidents, railway accidents, shipping accidents and industrial 
diseases.  They have a large volume of such cases.  
 
2.3 In view of the role which Thompsons have in such cases, they have been 
involved in assisting Bill Butler prepare the Bill and accompanying documents for 
introduction.  
 
General 
 
3.1 The Bill gives effect to the recommendations of the Scottish Law 
Commission in their Report on Damages for Wrongful Death1. As the 
accompanying documents to the Bill make clear, the Bill is the same as that 
attached to that Report, subject to one minor technical exception2. 
 
 
3.2 Thompsons agree with the Commission that the law relating to damages 
for wrongful death needs to be re-stated in a more coherent way which removes 
anomalies and inaccuracies.   
 
3.3 Thompsons also agree with all bar one of five substantive changes which 
the Commission recommended should be made to the existing law.  It also does 
not agree with a minor change regarding the name given to a claim for a 

They have already made extensive comments 
about these changes in their responses to the Consultation Paper on the Bill 

                                                 
1 Scot Law Com No 213. http://www.scotlawcom.gov.uk/html/reports.php#r213 
2 The minor exception is the omission of a consequential amendment in the schedule to section 
651 of the Companies Act 1985 (c.6) because that section has now been repealed 

347

http://www.scotlawcom.gov.uk/download_file/view/350/


D11 

2 

issued by Bill Butler MSP on 31 July 20093 and to the Consultation Paper issued 
by the Scottish Government on 8 July 20104. They would like to incorporate 
those comments as part of their written submission to this Committee [please see 
attached annexe].  
 
3.4 However, there are a number of matters which Thompsons would like to 
stress or clarify or make further additional comments.  
 

living expenses 
 
4.1 Thompsons agree with the recommendation of the Commission5 that, 

 (or financial)  loss during the lost period6, 
the amount to be dedu

ving expenses during that period should be 25% of the 
.  

 
4.2 T
patrimonial loss, reduce delay in the settlement of such claims and remove an 
existing unfairness to the pursuers for whom they act which forces them to 
accept unjustified deductions for their reasonable living expenses.  
 
4.3  This amendment would replace the existing law which requires living 
expenses to be assessed on a case-by-case basis by reference to the 
circumstances of the particular victim. Although the Commission stated that 
 

victim's reasonable living expenses are agreed without too much 
7, 

 
the experience which Thompsons have in settling such cases indicates 
otherwise. 
 
4.4 There is a dearth of relevant Scottish cases. In the only Scottish case of 
which we are aware, which involved a young woman victim, the judge considered 
that her reasonable living expenses would amount to 60% of her net income8. In 

                                                 
3  http://www.scottish.parliament.uk/s3/bills/MembersBills/documents/SummaryofResponses.pdf 
A summary of the responses is published at Proposed Damages (Scotland) Bill Summary of 
Consultation Responses (41KB pdf posted 14.01.2010) 
4 http://www.scotland.gov.uk/Publications/2010/07/06142911/0 
5 Recommendation 4 
6 
victim might have been expected to live had the victim not been injured 

 
7 Paragraph 3.9 
8 Frank William Fletcher as the guardian of Lisa Smart v- Christopher Lunan [2008] CSOH 55 
Lord Carloway. However that case was only concerned with interim damages and it is not known 
what the final outcome was or would have been.  
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negotiating settlements, an English case is frequently quoted9 which generally 
leads to a deduction for living expenses of 50%.  On the basis of cases such as 
these, it is sometimes difficult to argue for a deduction of less than 45-50%. In 
Thompsons -50% or greater are completely 
unjustified and certainly do not represent a fair settlement for the pursuers for 
whom they act. 
 
4.5 The only means by which these pursuers can vindicate their position is by 
going to court. They are not inclined to do so having regard to their state of 
health both psychologically and physically, assuming they survive to the court 
hearing. Balancing up a court hearing at a time in their lives when they can least 
endure it, they generally settle for what is offered by the defenders.  A better way 
of describing the position might be that pursuers are forced into accepting 
unjustified deductions for reasonable living expenses. 
 
4.6 It is in any event frequently difficult for those pursuers to prove what their 
individual circumstances are. As the Policy Memorandum points out 
 

lifetime are delayed until he dies, particularly where the victim is dying of 
mesothelioma. These disputes over financial loss cause needless delay 

 
 
4.7 In this context, Thompsons therefore consider that justice would be better 
served by adopting a fixed perce
reasonable living expenses and that 25% of the net income is a fair and 
reasonable figure. Some may fall above the line and some may be below it but in 
general that level of deduction for living expenses would be generally fair. It 
would also achieve the other objective of a speedy settlement by preventing 

living expenses. 
 
4.8 It is also for these reasons that Thompsons do not consider that there 
should be exceptions which would undermine this rule, such as for exceptional 
circumstances or if some other suitable grounds can be established.  This would 
defeat the purpose of having such percentage figure because it would merely 
shift the area of dispute to arguments over whether or not the exceptions applied 
and thus re-introduce delays in settling such cases. Thompsons also do not see 
why a person of higher or lower income should be discriminated against by that 
fact.  It is the 25% which is the means by which justice would be better achieved 
and not what the earnings are. 
 

 
 
5.1  Under the existing law, in fatal cases, where the victim has died from their 
injuries and the spouse, civil partner, cohabitant or dependent child is 
                                                 
9 Harris v- Empress Motors Ltd [1994] WLR 212 [1993] All ER 561 
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claiming damages for loss of support, those damages are based upon a 
multiplicand or annual loss figure calculated in accordance with the rule in Brown 
v Ferguson10 which is then multiplied by the number of years which the deceased 
would otherwise have been expected to live.  On the basis of Brown v Ferguson, 
the calculations vary between 60% and 80% i.e. 40%-20% deduction of living 
expenses.  This requires a delving into the financial circumstances of the 
deceased and survivors.  It also lea
earnings. 
 
5.2 The Commission recommended that, in such cases, when calculating the 
amount of the multiplicand, (i) it should be based upon 
net income and (ii) the pursuer own earning are to be ignored11. 

 
5.3 Thompsons agree strongly with this recommendation and would especially 
reiterate their comments in their earlier responses on the social and economic 
changes since 1976 which have rendered the existing law as out of date, 
particularly . There are, 
however, additional points which Thompsons would like to stress or add. 
 
5.4 In connection with the first part of this recommendation (that the 
multiplicand should be based upon 75% of t

 an additional merit in the 
which is not mentioned in their Report that would 

remove the existing inconsistency between, on the one hand, assessment of the 
reasonable living expenses for someone who is dying from their injuries and, on 
the other hand, for someone who dies from their injuries.  The following criticisms 
can be made of the existing law -  
 

(a)  it was mentioned above that, in the context of a claim for 
patrimonial loss for a victim who is dying of their condition, that there is at 
present little prospect of there being living expenses deducted less than 
50%.  This is because the pursuer is placed in an invidious position 
whereby they are under pressure to accept such deductions i.e. 50% of 
net earnings; 
 
(b) there are however case authorities dealing with loss of support in 
claims by relatives12.  The figures in these cases provide for 60-80% of net 
earnings (assuming there is no further deduct
income) i.e. living expenses 40%-20%;  
 
(c)  the result of the foregoing is that there is an inconsistency between 
the two situations.  However, essentially, the same exercise is being 
carried out; an ascertainment of the living expenses of injured person.  

                                                 
10 1990 SLT 274 
11 Recommendation 11(a) 
12 Prentice v Chalmers [1984] SLT 63; Worf v Western SMT Co Ltd [1987] SLT 317; Rafferty v J 
and CM Smith [1987] SLT 538;  [1999] SC569; [2000] SLT 
655; Brown v Ferguson [1990] SLT 274 
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Surely to have such a disparity between the two calculations is illogical 
and inconsistent?; 
 
(d)  this inconsistency can also disturb the litigation process because of 
the uncertainty thereby created where the two possible situations may 
play out to the advantage of one or the other party; 
 
(e) it would also cause cases to rest not on their merits but instead be 
dependent upon the survivability, or otherwise, of the dying person.  That 
is an arbitrary and invidious basis upon which to resolve a dying pursuer 

 
 
The proposed change would not only remove any inconsistency between the two 
situations but remove any benefit to either party procedurally by a case being 
delayed so that it falls into one category or the other or indeed for an 
unscrupulous party to maximise their own position in negotiation depending on 
the result they perceive. 
 
5.5 In connection with the second part of this recommendation (that, in 

own earnings are to be ignored in 
these cases).  It is difficult to understand the logic or fairness of why, under the 
existing law, the damages awarded to the partners for loss of support should vary 
in the example where two employees, A and X, earning the same amount are 
killed in the same accident.  A has a partner, B, who is not earning.  X has a 
partner, Y, who is earning.  Both A and B and X and Y have the same outgoings 
in terms of electricity, mortgage, community tax etc.  Why is it that B may have a 

undertaken on the basis of Brown v- Ferguson, Y could end up with no loss of 
support whereas B will have a full loss of support.  Yet it cannot be denied that Y 
has lost out by not having the benefit of the income of X yet Y may get nothing 
under the present calculations.   
 
5.6 The foregoing illustrates the arbitrary nature of taking into account the 

earnings minus their living expenses.  
the situation can be seen as much fairer.  In both the A and B case and the X 
and Y case, the result will be the same because the loss is essentially the same, 

receive the same. 
 
5.7  In addition to the economic and social dynamics on a gender basis having 
changed, we would also point out that this may particularly affect same sex 
relationships, such as civil partners, where both are likely to be employed and 
less likely to have children.  This group would be discriminated against.  The 

n would remove that discrimination. 
 

351



D11 

6 

R  
 
6.1 The Commission considered that the class of relatives who are entitled to 
sue for patrimonial loss had was too wide and had become anachronistic. They 
therefore recommended that it should be restricted to those relatives who 

immediate family and who are entitled to sue 
for non-patrimonial loss (that is for grief and suffering etc). 
 
6.2 Thompsons do not agree with this recommendation for the following 
reasons. Just as the socio-economic profiles of relationships has changed and 
the interdependency between relatives for the purposes of calculation of loss of 
support, so it has changed in the nature of those relationships.  It would be ironic 
to recognise this in calculating loss of support but not in the now varied personal 
relationships which may now give rise to loss of dependency. 
 

-patrimonial loss 
 
7.1 Under the existing law in section 1(4) of the Damages (Scotland) Act 
1976, the de  
 

suffering of the deceased before his death;  
 
(b) grief and sorrow of the relative caused by the deceased's death;  
 
(c) the loss of such non-patrimonial benefit as the relative might have 
been expected to derive from the deceased's society and guidance if the 

 
 
This award of damages was known at common law by the Latin name of 

not given a specific statutory name in the 1976 Act. 
 
7.2 The Commission recommended13 
should continue to be able to sue for such damages a 

 
 
7.3 Thompsons do not agree that this award should be given this name 
because it appears only to reflect heads (b) and (c) of the award and not head (a) 
for distress and anxiety. Previous attempts to give this award a statutory name 
(
courts as to what was intended to be included.  We refer to the case of 
McManus  [1999] SC569; [2000] SLT 655 where it 
was pointed out that traumatic cases contained heads (b) and (c) but in addition 
to these heads, cases of industrial disease, especially for asbestos, contained 
heads (a).  This should not be lost sight of.  The court in McManus recognised 
this and awarded a greater sum than would have been awarded for a traumatic 
                                                 
13 Recommendation 13(b) 
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case to reflect the additional distress and anxiety in contemplation of the 
suffering of the deceased.  
 
 
Frank Maguire 
6 September 2010 
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Annexe 
 
Thompsons Scotland Response to the Scottish Government Consultation 

Paper on the Civil Law of Damages: Damages for Wrongful Death 
 
1.1 We are pleased that the Scottish Government has found time to address 

sultation Paper on the 
Civil Law of Damages: Damages for Wrongful Death.  We, having extensive 
experience in such cases, will do what we can to assist. 
 
1.2 It will also be appreciated that Thompsons Scotland has already made a 
substantive response to the 
Consultation Paper by Bill Butler MSP.  Much of what is stated in that response is 
applicable to this Consultation Paper.   
 
1.3 At the same time there are a number of matters upon which the Justice 
Directorate has sought clarification or made comment and on which we would 
wish to make further comment or clarify. 
 

 
 

Expenses for the Lost Period 
 
3.1 Paragraph 3.06 of the 

Bill Consultation Paper by Bill Butler MSP, we refer to the only case in Scotland 
which we had found.  It related to an interim damages motion.  It was the case of 
Frank William Fletcher as the guardian of Lisa Smart v- Christopher Lunan 
[2008] CSOH 55 Lord Carloway.  We do not know what the final result was in this 
case because it was an interim motion.  It may have settled.  It does, however, 
illustrate the difficulty in coming to an assessment of living expenses and the high 
level at which they can reach.  This case has been quoted to us in the context of 
mesothelioma cases to argue a deduction of living expenses of greater than 
50%.  There is the English authority quoted in Scotland of Harris v- Empress 
Motors Ltd [1994] WLR 212 [1993] All ER 561.  This generally leads to a 
deduction of living expenses of 50%.   
 
3.2 On the basis of the cases such as they are, it is hardly possible to argue 
for a deduction for living expenses less than 45-50% with a tendency for the 
living expenses to be deducted to be arguably greater.  In our view such 
substantial deductions are completely unjustified.   
 
3.3 The Scottish Law Commission (SLC) al
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3.4 The source of that statement certainly did not come from ourselves.  It 
may have come from the Federation of Insurance Lawyers because in their 

damages for this head of claim has not proved difficult in settlement 
 

 
3.5 If what is assumed or implied is a fair settlement with which each of the 
parties are content, then this is not the case.  The pursuers for whom we act are 
never content with a deduction of 45-50% or greater but the only means by which 
they can vindicate their position is by going to court.  They are not inclined to do 
so having regard to their state of health both psychologically and physically, 
assuming they survive to the court hearing.  Balancing up a court hearing at a 
time in their lives when they can least endure it, they generally settle for what is 
offered by the defenders.  A better way of describing the position might be that 
pursuers are forced into accepting unjustified deductions on reasonable living 
expenses pitched at the lower end, and sometimes the extreme lower end, by 
insurers or defenders. 
 
3.6 At 3.10 we consider that in sub-paragraph (ii), in the context of injured 
parties who are dying from their condition, greater emphasis should be placed on 
them being compensated as quickly and as painlessly as possible.  At present 
the emphasis is far too much the other way in that they are being forced into 
accepting under compensation by reason of their condition.  If we are to prevent 
delays in resoluti
living expenses, then the most ready way of doing that is by stipulating a 
standard deduction for living expenses.  Some may fall above the line, some may 
be below it but in general that would be a reduction which would be generally fair 
to achieve the other objective of a speedy settlement.  It would also prevent any 
unfairness to a pursuer by reason of his condition forcing them into a lower 
settlement which they otherwise disagreed with. 
 
3.7 We do not agree that there should be exceptions as there will therefore be 
scope to undermine the principle.  We also do not see why a person of higher or 
lower income should be discriminated against by that fact.  It is the 25% which is 
the means by which justice would be better achieved and not what the earnings 
are. 
 
Chapter 4: Relatives Claims 
 
4.1 We refer here also to our substantive response to the Damages (Scotland) 

reiterate our  
 
comment on the social and economic changes since 1976 
 
4.2 We can also comment further by way of explanation.  We fail to see the 
logic, and indeed fairness, of, for example, two employees, A and X, earning the 
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same amount who are killed in the same accident.  A has a partner, B, who is not 
earning.  X has a partner, Y, who is earning.  Both A and B and X and Y have the 
same outgoings in terms of electricity, mortgage, community tax etc.  Why is it 
that B may have a loss of support whereas Y may not?  Surely Y has lost the 

calculations, as presently undertaken on the basis of Brown v- Ferguson, Y 
could end up with no loss of support whereas B will have a full loss of support.  
Yet it cannot be denied that Y has lost out by not having the benefit of the income 
of X yet Y may get nothing under the present calculations.   
 
4.3 The foregoing illustrates the arbitrary nature of taking into account the 

situation can be seen as much fairer.  In both the A and B case and the X and Y 
case, the result will be the same because the loss is essentially the same, that is, 

the same. 
 
4.4 In addition to the economic and social dynamics on a gender basis having 
changed, we would also point out that this may particularly affect same sex 
relationships where both are likely to be employed and less likely to have 
children.  This group would be discriminated against.  We have in mind civil 
partners.  Again we refer to page 6 of our response to the Consultation Paper of 
Bill Butler.  
 
4.5 We would also wish the Scottish Government to consider the following in 
terms of: 
 

 
Expenses for the Lost Period, and; 

 (B) Patrimonial Loss: Calculation of Mul
Claim 

 
4.6 It is not highlighted by the Consultation Paper but there is also an 
inconsistency between, on the one hand, assessment of the claim for someone 
who is dying from their injuries and, on the other hand, someone who dies from 
their injuries.   
 
4.7 We have seen, in the context of a claim for patrimonial loss for a victim 
who is dying of their condition, that there is little prospect of there being living 
expenses deducted less than 50%.  This leads to at least a deduction of 50% 
from their earnings and more.  We have also highlighted the dynamics of the 
negotiation process which places the pursuer in an invidious position whereby 
they are under pressure to accept such deductions. 
 
4.8 There are however many case authorities for loss of support where the 
question is patrimonial loss of a relative as opposed to patrimonial loss for a 
dying pursuer.  The figures on the case authorities can range from 66-80%.  We 
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refer to the case authorities cited in our response to the Consultation Paper of Bill 
Butler.  There is also not the same pressure on the family to have a case settled 
before imminent death because the deceased will already have died. 
 
4.9 The result of the foregoing is that there is an inconsistency between the 
two situations.  However, essentially, the same exercise is being carried out; an 
ascertainment of the living expenses of injured person.  Surely to have such a 
disparity between the two calculations is illogical and inconsistent? 
 
4.10 It can also disturb the litigation process because of the uncertainty thereby 
created where the two possible situations may play out to the advantage of one 
or the other. 
 
4.11 It would also cause cases to rest not on their merits but instead be 
dependent upon the survivability, or otherwise, of the dying person.  That is an 

claim for damages. 
 
4.12 It would remove any benefit to either party procedurally by a case being 
delayed so that it falls into one category or the other or indeed for an 
unscrupulous party to maximise their own position in negotiation depending on 
the result they perceive. 
 
4.13 
position as reflected in the Bill which we would ask the Scottish Government to 
recognise.  It allows for consistency between the two situations, that is, the dying 
person and the claim for the relatives for patrimonial loss, and avoids the 
foregoing difficulties. 
 

r patrimonial loss 
 
5.1 The Commission considered that the class of relatives who are entitled to 
sue for patrimonial loss had was too wide and had become anachronistic. They 
therefore recommended that it should be restricted to those relatives who 
current
for non-patrimonial loss (that is for grief and suffering etc). 
 
5.2 Thompsons do not agree with this recommendation for the following 
reasons.  
 
Just as the socio-economic profiles of relationships has changed and the 
interdependency between relatives for the purposes of calculation of loss of 
support, so it has changed in the nature of those relationships.  It would be ironic 
to recognise this in calculating loss of support but not in the now varied personal 
relationships which may now give rise to loss of dependency. 
 

357



D11 

12 

Other Provisions 
 
These remain as stated in our response to the Damages (Scotland) Private 

 
 
Questionnaire 
 
We enclose our completed questionnaire referenced to the above and/or our 

Bill Butler MSP. 
 
 
Frank Maguire 
26 August 2010 
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ANNEX A: LIST OF QUESTIONS 
 
QUESTION 1 
 
Answer  a) 
 
EXPLANATION 
 

3.1  3.7 
 
QUESTION 1A 
 
Answer  YES 
 
EXPLANATION 
 

3.1  3.7 
 
QUESTION 1B 
 
Not applicable 
 
QUESTION 1C 
 
Answer  NO 
 
EXPLANATION 
 

3.7 
 
QUESTION 1D 
 
Not applicable 
 
QUESTION 1E 
 
COMMENTS 

3.3 and 3.4 
 
QUESTION 2 
 
Answer  a) 
 
EXPLANATION 
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4.1 - 4.4 
 
QUESTION 2A 
 
Answer  YES 
 
EXPLANATION 
 

4.1 - 4.4 
 
QUESTION 2B 
 
Not applicable 
 
QUESTION 2C 
 
Answer  NO 
 
EXPLANATION 
 

3.7 
 
QUESTION 2D 
 
Not applicable 
 
QUESTION 2E 
 
Answer  YES 
 
EXPLANATION 
 

aper at paragraphs 
4.2 and 4.3 and 4.6  4.13 
 
QUESTION 2F 
 
Not applicable 
 
QUESTION 2G 
 
Answer  NO 
 
EXPLANATION 
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3.7 
 
QUESTION 2H 
 
Not applicable 
 
QUESTION 3 
 
Answer  YES 
 
EXPLANATION 
 
As a matter of logic, multipliers should only apply to the future. 
 
QUESTION 4 
 
Answer  NO 
 
EXPLANATION 
 

5.1 and 5.2 
 
QUESTION 5 
 

ion Response paper at paragraphs 
4.6  
expenses on the one hand and the relatives loss of support on the other by 

in both 
sets of circumstances. 
 
QUESTION 6 
 
Answer  NO 
 
QUESTION 7 
 
Answer  NO 
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Thompsons Scotland response to Damages (Scotland) Bill:  
Consultation Paper  Bill Butler, MSP 

 
Question 1 

reasons for it, that the existing law, which is contained in the 1976 Act, 
should be repealed and consolidated or re-enacted in the draft Bill, subject 
to certain amendments to it and to the 1982 Act. (see paragraphs 2.1-2.9 
above)? If you do not agree, please explain why not. 
 

death is not required but that there are a small number of important areas where 
improvements can be made.  The essential components of the existing law, 
which allows for claims by injured parties and their relatives when fatal injuries or 
illness is sustained through the negligence of others, are sound.  The law on 
wrongful death has been the subject of much amendment and judicial scrutiny 

 
 
There has been the Damages (Scotland) Act 1993 and the extension of the 

Legislation also amended the Act for the continuance of section 1(4) claims 
notwithstanding settlement during life for mesothelioma cases in terms Rights of 
Relatives to Damages (Mesothelioma) (Scotland) Act 2007.  There are also 
matters affecting damages for wrongful death contained in other statutes, such 
as services to injured persons by relatives, Section 9 of the Administration of 
Justice Act 1982. 
 
There have also been a number of Scottish Law Commission reports.   

 Report on the Law Relating to Damages for Injuries Causing Death, SLC 
31 page 43.   

 Report on Title to Sue for Non-Patrimonial Loss, SLC 187. 
 
There have also been the cases on the Act. 

 Quinn v- Reid [1981] SLT (Notes) 117 
 Monteith v- Cape Insulation [1998] SC (IH) 906, [1999] SLT 116 

Absence of brothers and sister qualifying for non-patrimonial loss being the 
subject of judicial criticism. 

 Telfer v- Kellock [2004] SLT 1290 
Inability of civil partner to claim for non-patrimonial loss 

 McAllister v- Imperial Chemical Industries Plc [1997] SLT 351 
Competent for in-laws to claim for non-patrimonial loss 

 Dingwall v- Walter Alexander & Sons (Midland) Ltd [1982] SC (HL) 179, 
[1981] SLT 313 

 Donald v- Strathclyde Passenger Transport Executive [1986] SLT 625 
 v- Babcock Energy Ltd [1999] SC 569, [2000] SLT 

655 

362



D11 

17 

The law had been in a confused state in terms of Dingwall and Donald giving 
contradictory views on what is included or not included in non-patrimonial loss.  
This was considered together with the report of the Law Commission extensively 

 
 Shaher v- British Aerospace Flying College Ltd [2003] SC 540, [2003] 

SLT 79 
 McLean v- William Denny & Bros Ltd [2004] SC 656, [2004] SLT 1099 
 v- Greenock Dockyard Co Ltd [2004] SLT 1104 
 Cruickshank v- Fairfield Rowan Ltd [2005] SLT 462 

This concerned the levels of payment for non-patrimonial loss for widows and 
immediate relatives including adult children and parents for non-patrimonial loss. 

 Weir v- The Robertson Group (Construction) Ltd, Outer House, Lord 
Glennie, 11 July 2006 (2006 GWD 25-575) 

 Brown v- Ferguson [1990] SLT 274, [1988] SCLR 577 
Although bound by the authority in Brown v- Ferguson, the Lord Ordinary in 
Weir questioned the method of calculation as laid out in Brown v- Ferguson. 

 Warnock v- Clark Contracts, Outer House, Lord Wheatley 18 November 
2004 (unreported) 

 
There have also been a number of articles 

 The Damages Scotland Act 1993, Maguire 1993 SLT (News) 245 at p248 
 Moodie (1993) 38 JLS 212 at p213 
 Changing Values: Bereavement Awards in the post-Shaher World by AM 

Hajducki, QC, at 2003 SLT (News) 189 
 -46 
 Rights of Relatives to Damages (Mesothelioma) (Scotland) Act 2007 

 
Question 2 

endations Nos 4 and 5(b), and 

for patrimonial loss,  
(a) the court should make a fixed deduction of 25% of his net annual 

nable living 
expenses (see paragraphs 4.1-4.4 above); and  
(b) a claim under section 9 of the 1982 Act should include damages in 
respect of the victim's inability to provide gratuitous personal services to 
his relatives during the lost period ( see paragraphs 5.1- 5.2 above)?  
If you do not agree, please explain why not. 
 

and the reasons for them.   
 
2 (a)   
We agree that the court should make a fixed deduction of 25% of net annual 
i
expenses.   

363



D11 

18 

 
The state of the current law is unsatisfactory and leads to considerable 
uncertainty.  The only judicial authority is an English authority, Harris v- 
Empress Motors Ltd [1984] 1 WLR 212, [1993] All ER561.  There is no Scottish 
authority apart from an interim damages case of Frank William Fletcher as 
Guardian of Lisa Smart v- Christopher Lunan [2008] CSOH 55, Lord Carloway.  
The only full potential authority on the case was Farrelly v- Yarrows 
Shipbuilders Ltd [1994] SLT 1349, [1994] SLR 47 for Section 9 where this claim 
was not addressed and the pursuer given their full wages without any deduction 
of living expenses.  It could be said in Scotland that no-one really knows what 

 
 
The uncertainty also aggravates resolution of such a claim whereby the 
arguments for either side lead to a large discrepancy in percentages of living 
expenses to be deducted leading to delays in settlement and resolution of the 
claim (often arguments for deductions of 75%, see example below and the case, 
above, of Frank William Fletcher as Guardian of Lisa Smart v- Christopher 
Lunan where the judge took 60% off). 
 
Any delay can be to the severe prejudice of the dying person because it may 
prevent their case being resolved before they die or too late for them to have 
benefit from it. 
 
Having regard to the limited authority, there can be much delving into the 
personal circumstances and lifestyle of the individual concerned. 
 
On the case authorities, living expenses of a dying person would be less than 
they would be if there was a claim for a surviving spouse for loss of support 
where the spouse had little or no income.  This is because the calculation of 
living expenses for a dying person is deemed and argued by defenders to be 
greater than the second calculation for the deceased where the living expenses 
are deemed to be less.  There is no logic in this.  The virtue of the Law 

 both circumstances as the 
same.    
 
What the Commission proposes now is a simple rule based on the principle that 
the living expenses which are deductible from future income are expenses of 
necessity/living expenses not expenses of choice or lifestyle (see paragraph 3.8 
of the Commission Report).  The 25% rule is a realistic estimate which can be 
applied readily to any case.  An example is provided below of a joiner who had a 
limited life expectancy because of his injuries.  The defenders argued for a 75% 
deduction of his living expenses, this would have resulted in the undernoted 
calculation. 
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Period 1 
(estimated date of death to March 2009 to age 65 (retirement) 
Income     £22,000 per annum 
Deduct 75%   
Therefore lost income   £5,500 
x 7      £38,500 
 
Period 2 
(age 65  to date of death at 81) 
Private pension and State pension £4,816 per annum 
Deduct 75% 
Therefore lost income   £1,204 
X 18      £21,672 
 
The resulting figures detailed above are manifestly unjust.  For a dying person 
age 57 whose earnings would be £22,000 up to age 65 and thereafter a small 
pension of £4,816 to be all cut down by 75% leaving him with only £5,500 per 
annum up to what would have been his normal date of retirement and thereafter 
only £1,200 is grossly disproportionate.  If the calculation had been done as per 
reform, he would have £16,500 instead of £5,500 for Period 1.  For Period 2 he 
would have had £3,612 instead of £1,200. 
 
2 (b) 
As regards section 9 of the 1982 Act, the Commission proposes no change, 
merely a clarification, since these services are routinely recovered for the lost 
period at present.  They are certainly not excluded by section 9 of the 1982 Act.  
It seems to be understood in the Consultation Paper that recommendation 5(b) 
proposes a change, but this is mistaken.  This recommendation was included by 
the Commission to distinguish section 9 services from section 8 services.  It was 
agreed that section 8 services would not be recovered for the lost period, again 
reflecting existing law and practice (see paragraph 3.11 of the Commission 
Report). 
 

is in sections 9(3)(a) and 13(1)(b) of the 1982 Act, where the provisions suggest 
the relative must have been the relative at the time of the act or omission giving 
rise to the claim rather than at the time the services are performed (in the case of 
section 8 services) or lost (in the case of section 9 services).  One can 
understand the current provisions applying to a traumatic accident where the 
qualification of the person living with another applying.  However this breaks 
down when we consider a case of a death from an act or omission which 
occurred 30 or 40 years ago.  The likelihood of the relative, normally the spouse, 
residing with the deceased then would be remote (and in any event children 
would not even have been born).  These errors have not so far been addressed. 
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Question 3 
(d) and 

12, and the reasons for them, that, when f 
damages for patrimonial loss: 
(a) in every case, the court should assume that the total amount available 

 
(b) in the case where the claim for loss of support is made by a relative who 
is the deceased's spouse, civil partner, cohabitant, or dependent child and 
no other relative makes such a claim, the court should  

(i) assume that the deceased supported them to the extent of 75% of 
his net income;  

 
(c) in other cases, the relative is not to be awarded more in compensation 
for loss of support than the actual amount of that loss and this cannot 
exceed 75% of the deceased's net income;  
(d) where a claim is made by the deceased's spouse, civil partner, 
cohabitant or dependent child, and also another relative whom the 
deceased was supporting, the amount of that other relative's support must 
be deducted from the 75% of the deceased's net income which the 
deceased is to be taken to have used to support his partner and dependent 
children;  
(e) a dependent child is to be defined for those purposes as a child of the 
deceased, or a child accepted by the deceased as a child of his family, who 
is under the age of 18 and to whom the deceased owed an obligation of 
aliment at the time of his death; and  
(f) the relative's loss of support should be divided into past loss and future 
loss, and a single multiplier should run from the date of the interlocutor 
awarding damages in respect of future loss only (see paragraphs 6.1-6.5 
above)?  
If you do not agree, please explain why not. 
 
The economic circumstances and social structures were different in 1976 from 
today.  The economic model was the male working and the female as 
homemaker and child carer.  This meant that the breadwinner was the male.  
Having regard to economic activity in that period, it was normally the male who 
was killed.  This also applied to road traffic accidents.  While cars were fewer in 
number it was normally the male preserve as driver.  Fatalities from road traffic 
accidents would therefore normally be male also.  With the female spouse being 
therefore financially dependent upon the lost breadwinner, it was easily 
understood that she would have a claim for that loss of financial support for her 
and the children.  If she had any income then it would have been seen as fairly 

would be set off against such income.   
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The economic and social dynamics have almost entirely changed in 2009.  The 
model of the male breadwinner with female and children dependents is no longer 
tenable.  The manufacturing industry has radically declined which was 
predominantly a male area of employment.  The growth of employment has 
increased in services, administration, computer technology, public services and 
finance.  The employment of females has increased.  The profile is now more a 
situation of the male and female both earning.  The earnings of the female can 
be more than equal to and in any event contribute significantly to the shared 
finances.  If either of them is killed negligently then despite contributing 
significantly to the home and it being an undoubted loss to the income of that 
household, and upon which the expenses were based, any claim is wiped away 
by the current calculation because  
 
There is also the question of civil partners.  Loss of financial support would never 
have been countenanced in 1976 for a civil partner (and proof that the Act could 
not be so interpreted to provide for them was confirmed in Telfer v- Kellock, 
above).  They too will follow the same contemporary economic profile as working 
spouses and, indeed, reinforce that new profile.  One who has lost a civil partner 
would also be severely prejudiced if the 1976 formula was allowed to continue 
and without the changes of the Law Commission.   
 
In 1976 the method of calculation rests upon an inaccurate and indeed unfair 
view of society.  It should reflect the current position and have a fairer calculation 
which fits accordingly. 
 
An example drawn from a real case is as follows: 
 
Male Deceased income: State Pension  £4,706.00 
    Civil Service Pension £1,451.00 
    Private Pension  £   402.46 
    TOTAL   £6,559.46 
 
 

 Teacher pension  £5,612.00 
    State pension  £4,680.00 
    
    TOTAL   £10,292.00 
 
Total joint income      £16,851.46 
X 60%        £10,110.87 

     (£10,292.00) 
        -£      181.12 
 
There is in fact a negative loss of support in this case.  However the real 
contribution to the family income was £6,559.46 which in this calculation counts 
for nothing. 
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The new calculation would have been the straightforward 75% of £6,559.46 
which would have yielded £4,919.25 per annum which seems much more 
realistic and fairer. 
 
Here too there is often delay in resolution of the case.  There is once again a 

spouse 
and family.  We attach a quote from the case of Audrey Weir v- Robertson 
Group (Construction) Ltd which illustrates what has to be looked at:- 
 

justification for the approach in Brown v Ferguson, at least in the ordinary 
case. Take a case of the deceased having earned, net of tax and national 
insurance contributions, say, £20,000 per annum. The assumption 
underlying the 75/25 split, which is considered appropriate in a case where 
there are children of the family, is that the deceased will have spent, 
approximately, a quarter of his net earnings, i.e. about £5,000, on himself. 
That is, presumably, because that is the amount which he chose to spend 
on himself. One cannot assume, without more, that he only spent this 
amount because that was all that was available. In such circumstances, if 
one now assumes that the wife takes a job and earns £5,000, why should 
one assume that the deceased will spend more on himself, or that any less 
of the deceased's net earnings would have been available to the family? 
Much will depend, it seems to me, on whether the deceased's spending on 
himself is limited by the amount available for the needs or lifestyle of the 
family. In a case where, within limits, he will spend as much on himself as 
is available, I can see some logic for saying that as the wife's income 
increases, and with it the money available to (and the lifestyle enjoyed by) 
the family, the amount spent by the deceased upon himself may rise. But I 
fail to see why that should be an assumption. It may be that evidence 
would be required to assess into which category a case falls. It seems to 
me likely that a case such as the present, where the wife earns only a small 
fraction of the deceased's earnings, will fall into the category where one 

 
 
It will also be noted that the judge here had difficulty in understanding the 
justification for the approach in Brown v- Ferguson at least in the ordinary case.  
He w
stated:- 
 

Scotland and I do not think that I, as an Outer House judge, should depart 
from the line of decisions to which I have referred. I therefore propose to 
take the pursuer's income into account in the way described by Lord 

 
 
Not only has the Law Commission therefore questioned the approach in Brown 
v- Ferguson but there is judicial support for their view.  
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Question 4  

reasons for it, that states that the right to sue for patrimonial as well as 
non-patrimonial loss should be restricted to those relatives of the 
deceased who currently constitute the deceased's immediate family (see 
paragraphs 7.1-7.5)? If you do not agree, please explain why not. 
 
We have reservations over the recommendation to restrict the right to claim for 
loss of support and loss of services to m
family, as currently defined.  We consider that it is eminently reasonable to 
provide for wider categories of relative to have rights to claim for loss of support 
or services than those who may claim for non-patrimonial loss.  It is easy to 
distinguish those who have suffered an actual loss of support or services from 
those who have not.  This is different from the basis of the non-patrimonial loss 
claims, currently in terms of section 1(4) of the 1976 Act.  The purpose of this law 
is to circumscribe the category of person who is entitled to claim.  It has to be 

f 
future companionship but the law requires to draw a line somewhere.  There is 
no need to draw an arbitrary line for loss of support or services since the 
qualification is the actual loss.  It is right that more distant relatives, who have 
suffered a loss, should be able to claim.  Here are a few examples: a mother-in-
law cared for by a son-in-law; a nephew financially supported by an aunt; a 
sister-in-
good reason for excluding such claims which can be made under the existing law 

 
 

support should be divided into past loss and future loss and a single multiplier 
should run from the date of the interlocutor awarding damages in respect of 
future loss only.  Multipliers are there to take into account contingencies for the 
future and, by definition, should therefore not be applied retrospectively because 
we already know what has happened in the past.   
 
Question 5 

-patrimonial loss should 
not include damages in respect of any mental illness suffered by a relative 
as a consequence of the victim's death (see paragraphs 8.1-8.3)? If you do 
not agree, please explain why not. 
 

consider that there are four difficulties.  The first of these is distinguishing 

contemplation of the suffering of the deceased, subsequent grief and future loss 
of companionship on the other.  That may not be an entirely straightforward 
question and may depend on complex psychiatric evidence to establish the 
condition falling within one category or the other.  Secondly the exclusion of 
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mental illness may in fact tend to exclude consideration of individual 
circumstances of a relative and the effect of the death on them.  The reaction of 
grief, distress and loss of companionship may be more in one case than in others 
without it necessarily being a mental illness.  The concern would be that this 
change would tend to make all awards fall into a strict band rather than as per 
the individual circumstances.  Thirdly there are occasions when the effect of a 
death on a relative goes beyond anxiety, grief and loss of companionship into 
mental illness.  It is difficult to see how if that is an effect on the individual the 
damages can therefore not be compensated where the grief develops into a 
mental illness.  Finally a duplication of actions should always be avoided where 
that is possible in the interests of the administration of justice.  (See the dicta of 
Lord Hope and Lord Rodger in Jameson v- Central Electrical Generating Board 
[1999] 1 WLR 141 (HOFL))  
 

reigned 
by the opposing cases of Dingwall v- Walter Alexander and Sons and Donald 
v- Strathclyde Passenger Transport Executive because of a change in the 
terminology and whether that signified a new award thus differentiating it from 
previous cases where awards were made or partly one and partly the other. 
 
This was part of the reason for the Law Commission report leading to the 
Damages (Scotland) Act 1993 and subsequent judicial resolution in the case of 

v- Babcock Energy Ltd.  
 
It will also be noticed that in the case of McManus, the previous case authorities 
were distinguished on the basis that they only awarded grief and companionship 
and not distress, anxiety and contemplation of the suffering of the deceased.  
This third element is nearly always present in cases of industrial disease and 
other chronic conditions leading to death.  The Lord Ordinary in McManus 
recognised that this third element was in these cases and therefore provided a 
higher award.  While therefore the Law Commission proposal may be applicable 
to sudden traumatic accidents, it is not applicable to these others cases.  There 
would, if proposal changed, then be adequate scope for argument as to whether 
the element recognised in the Damages (Scotland) Act 1993 and in McManus 

this as a section 1 (4) award which is understood and explained as comprising 
the three possible elements  (1) distress, anxiety and contemplation of the 
suffering of the deceased, (2) grief on their death and (3) loss of future 
companionship.   
 
Question 6 
Do you think there will be additional costs associated with this proposed 
bill and in what areas will they arise? 
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We consider that there are no additional costs associated with the proposed Bill.  
Indeed we consider that there will be considerable savings by the Bill.  One of the 
greatest savings will be the diminution in argument for the lost years and loss of 

 
 
Question 7 
In what ways do you think the proposed Bill have equal opportunities 
impacts, if any? 
 
In relation to questions of equal opportunities, the Bill entirely supports the 
principle of equal treatment by recognising and supporting economic parity 
between either gender or civil partner and removal of a rule which fails to 
recognise that economic parity.  To fail to do so will continue to place them in a 
position of being under-compensated and in many circumstances not 
compensated at all for the loss of a spouse or partner. 
 
Question 8 
Do you have any other comments in relation to 
Bill? 
 

that the Scottish Government have taken no action as yet to the Law 
 

 
 
Thompsons Solicitors 
26 October 2009 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Supplementary written submission from Thompsons Scotland Solicitors 
 
Revised financial effects 
 
1 The figures used in the Financial Memorandum which accompanied 
the Bill were based on a very small sample of 8 cases.  In order to ensure that 
the statistical information available to the Committee is as wide reaching and 
objective as possible, Bill Butler MSP requested that Thompsons carry out 
further research on their own files and that exercise has taken place over the 
summer. 
 
2 Thompsons have dedicated a team of staff to retrieving and manually 
reviewing a total of 643 mesothelioma files opened and settled in the last 3 
years together with 18 fatal accident cases from a similar period.  The majority 
of these files were in storage.  The information required for the present 
exercise was not of the type that Thompsons hold electronically as it is not 
relevant to a case management system nor for any statistical purpose that 
Thompsons might previously have had.  For this reason, each case had to be 
reviewed and information extracted manually. 
 
3 The key figure for comparison purposes between the current approach 

figure which is most affected by the proposed 25% deduction for the victim or 

the income of the spouse or partner.  By contrast, the figures contained in the 
Financial Memorandum showed  increases in total loss of support and 
therefore took into account the life expectancy of the deceased. This figure is 
not in fact relevant to the proposed changes in the Bill: 
 

 it is irrelevant, and could be misleading, to determine, as is done in the 
Financial memorandum, what could be the average percentage 
increase in damages in both live and fatal cases; 

 
 that what is more relevant is to determine what could be the average 

increase in the multiplicand or annual loss figure in those cases; and 
 

 the previous figures contained in the Financial Memorandum illustrated 
a total loss of support figure which introduces the variable and entirely 
case specific figure of the multiplier which is based on life expectancy 
and will therefore not be affected in any way by the current proposals. 
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4 The mesothelioma cases reviewed fall into three broad categories : 
 

1. Current Unlitigated cases 203 fatal 48 live 
2. Ongoing Litigated cases  91 fatal 16 live 
3. Settled cases   255 fatal 30 live 
 
In Categories 1 & 2 the financial information was not always complete 
and these cases should therefore be discounted from statistical 
analysis. 
 
Category 3 provides the most accurate picture of the basis on which 
cases have settled and how the proposed changes will affect 
calculation of damages. 

 
5 The relevant figures for certain of the files analysed in Category 3 are 
specified on the attached spreadsheets in Annexes 2, 3 and 4. These 
illustrate what the multiplicand was under the present law and what it would 
be under the proposed new law and the monetary difference between them. 
 
 

 In the 100 fatal mesothelioma claims shown in Annexe 2, the average 
annual loss will increase by £3,106. 

 
 In the 25 live mesothelioma claims shown in Annexe 3, the average 

annual loss will increase by £1,807.83. 
 

 In the 18 fatal accident claims shown in Annexe 4, the average annual 
loss will increase by £8,803.85. (These cases generally involve 
younger victims of generations where both partners work which is why 
the difference is more marked.) 

 
6 A number of files were excluded from the final figures: in many the data 
was simply incomplete and to attempt to extract relevant figures would have 
been pure speculation; in others, there was no loss of support because there 
was no surviving dependent relative; others had multi-periods of income for 
example where the victim was still working but would have then gone on to 
receive a pension  
cases is not impossible but complicated and in our view not necessary for the 
present purpose. 
 
7 However, a further spreadsheet has been complied, which is attached 
in Annexe 5, showing a selection of cases where there was no loss of support 

excess of or in the regi
law on the multiplicand is illustrated. These cases are taken from across 
Categories 1, 2 and 3 as well as one fatal accident case. 
 
8 Full spreadsheets of the analysis of all 643 cases are available to the 
Committee, if the Committee wishes to see them.  Thompsons are willing to 
continue attempting to produce a full analysis of any of these cases, while 
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recognizing it may become increasingly difficult due to current lack of data, 
should the Committee wish that to happen. 
 
 
Thompsons 
6 September 2010 
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Annexe 1 
 
Explanation and illustrations of the financial effect of the Bill  
 
General 
 
What is the main financial effect of the Bill? 
 
1.1 The main financial effect of the Bill is to increase the amount of 
damages payable for financial loss case) or for 
loss of support to a  relative (especially a spouse, civil partner, cohabitant or 
dependent child) of the victim in a case where the victim has died of his 

case).  
 
How does the Bill do so? 
  
1.2 The proposals in the Bill 
 

 to deduct from the net earnings of the victim or deceased a standard 
rate of  25%  for his living expenses and  

 
 to disregard, in fatal cases,  the income of the spouse or partner,  

 
will have the effect of increasing the multiplicand which in turn will have the 
effect of increasing the amount of damages payable under this head of 
damages.  
 
What is the multiplicand? 
 
1.3 The multiplicand is the figure which is deemed to be the annual 
financi
of the deceased (in a fatal case). It is this figure which is multiplied by the 
number of years which the victim or deceased would otherwise have been 
expected to live in order to produce the total amount which can be claimed 
under this head of damages. 
 
Live Cases 
 
General 
 
2.1 In a live case, under both the present law and the proposed new law in 
the Bill, the multiplicand is calculated by deducting from the victi
earni
earnings. Once the multiplicand is agreed, this is then multiplied by the 
number of years which the victim is expected to lose because the injury will 
cause him to die prematurely.  
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Present law 
 
2.2 Under the present law, the level of the percentage discount from the 
victi
solicitors which causes delay and distress to the victim. The percentage 
discount which is arrived at tends to be in the region of between 45-50%. 
 

For example   
 
Mr Brown earns £50,000 pa. It is agreed between solicitors that he 
spends 50% of that (i.e. £25,000) on his living expenses. Therefore, he 
has £25  his death. 
This is the multiplicand. 
 

 
Under the proposed new law 
 
2.3 The only change which the Bill will make is that the percentage discount 

There would be no delay in making this calculation. 
 

In the above example, this will mean that it will be deemed that Mr 
Brown spent 25% of his annual earnings on living expenses (£12,500). 

on his death. This means that the multiplicand will be increased from 
£25,000 to £37,500.  

 
Fatal Cases 
 
Present law 
 
3.1 In a fatal case, under the present law, where the pursuer is the spouse, 

civil partner, cohabitant or dependent child the multiplicand is 
calculated under the Brown v Ferguson formula.  This means that it is 
calculated by aggregating the annual income of both spouses and 
deducting from it the  living expenses although this is in fact 
expressed as calculating a dependency figure for the surviving spouse. 
The dependency figure varies from between 60-80%, creating the 

between 40-20%.  In practical terms, this results in a deduction of the  
0-40%.  The surviving 

spouse s income is then deducted as he/she continues to receive this. 
The resulting figure is deemed to be the multiplicand or annual loss. 

 
For example  
 
Mr Brown has a wife who earns £30,000. Their joint income is, 
therefore, £80,000 pa.  It is agreed 

40% of the joint income (i.e. £32,000). 
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Their living expenses are deducted from their joint income, leaving 
£48, ch leaves £18,000 which 
is the multiplicand. 
 

Under the proposed new law 
 
3.2 There are two changes which the Bill will make to this position. The first 

living expenses is 25% of 
earnings are not deducted. 
 

In the above example, this will mean that it will be deemed that Mr 
Brown spent 25% of his annual earnings on living expenses (£12,500). 
Therefore, he has £37,500 pa or 75% of his earnings to support his 

deducted. This means that the multiplicand will be increased from 
£18,000 to £37,500.  
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1  

Justice Committee 
 

Damages (Scotland) Bill 
 

Written submission from Unison Scotland 
 
Introduction 
 
UNISON Scotland welcomes the opportunity to respond to the 
call for written evidence on the Damages (Scotland) Bill proposed by Bill Butler MSP. 
UNISON Scotland represents over 160,000 members working mainly in the public 
sector. We support claims from members who are injured in the course of their work. 
 
UNISON Scotland supports the general principles of the Bill. We are pleased that the 
Bi

 
 
Bill Provisions 
 
We supported the Law 
important areas where improvements can be made in the present law.  The main 
elements of the existing law, which allows for claims by injured parties and their 
relatives when fatal injuries or illness is sustained through the negligence of others, 
are sound.   
 
We entirely agree with the 
make a fixed deduction of 25% of net annual income during the lost period to 

unsatisfactory and leads to uncertainty as no-
 

 
The uncertainty also aggravates resolution of such a claim and delay can be to the 
severe prejudice of the dying person because it may prevent their case being 
resolved before they die. There can also be too much delving into the personal 
circumstances and lifestyle of the individual concerned. 
 
What is proposed is a simple rule based on the principle that the living expenses 
which are deductible from future income are expenses of necessity/living expenses 
not expenses of choice or lifestyle.  We believe the 25% rule is a realistic estimate 
which can be applied easily to most cases.  
 
UNISON Scotland also supports the second reform in the Bill that addresses the 
position where dependents are seeking loss of financial support where a loved one has 
died, a deduction for living expenses is also made.  The loss of financial support can 
also be assessed at nil because the defenders are allowed to take into account the 

d be consistent to also limit the reduction to 25% 
and would also prevent a loss of financial support being wiped out by consideration of a 

 
 
Matt Smith 
Scottish Secretary 
August 2010  
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FINANCE COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

18th Meeting, 2010 (Session 3) 

Tuesday 7 September 2010 

Present: 

Derek Brownlee Malcolm Chisholm 
Linda Fabiani Joe FitzPatrick 
Tom McCabe (Deputy Convener) Jeremy Purvis 
Andrew Welsh (Convener) David Whitton 
  
  

Damages (Scotland) Bill: The Committee took evidence on the Financial 
Memorandum of the Damages (Scotland) Bill from— 

Bill Butler MSP; 

Syd Smith, and Laura Blane, Thompsons Solicitors. 
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15:20 

On resuming— 

Damages (Scotland) Bill: 
Financial Memorandum 

The Convener: Item 2 is to take evidence on 
the financial memorandum to the Damages 
(Scotland) Bill, a member’s bill that was introduced 
by Bill Butler MSP, whom I welcome to the 
committee. Mr Butler is accompanied by Syd 
Smith and Laura Blane from Thompsons 
Solicitors. Before inviting Mr Butler to make an 
opening statement, I note that yesterday afternoon 
he submitted additional evidence on the financial 
effects of the bill. Given that that appears to be 
substantial new information, I propose that the 
committee invite views on it from the Scottish 
Government, which we can consider when 
finalising our draft report at our meeting on 21 
September. Is that agreed? 

Members indicated agreement. 

The Convener: I invite Mr Butler to make a 
statement. 

Bill Butler (Glasgow Anniesland) (Lab): Good 
afternoon, colleagues. I thank the committee for 
giving me the opportunity to speak to it about my 
bill. I have with me as supporting witnesses Ms 
Laura Blane and Mr Syd Smith, both of 
Thompsons Solicitors Scotland. Thompsons 
specialises in personal injury cases, among which 
are, tragically, cases involving fatal injuries. The 
cases range from disasters such as Piper Alpha 
through to medical accidents such as those 
involving hepatitis C and C diff, industrial 
accidents, road traffic accidents, railway accidents, 
shipping accidents and industrial diseases. 

In view of Thompsons’ role in such cases, it has 
been involved in assisting me with preparing the 
bill and the accompanying documents for 
introduction, including the financial memorandum 
and the paper to which the convener referred, 
which was forwarded to the clerk yesterday and is 
entitled “Revised Financial Effects of Damages 
(Scotland) Bill 2010”. 

I introduced the bill, plus the accompanying 
documents, on 1 June 2010. Its purpose is to 
implement the recommendations of the Scottish 
Law Commission’s “Report on Damages for 
Wrongful Death”, which was published in 
September 2008. In Scots law, when an individual 
suffers an injury or contracts a disease as a result 
of the acts or omissions of another person or as a 
result of the acts or omissions of a legal entity 
such as a company, damages can be claimed 
from the wrongdoer. The law makes specific 
provision for cases of personal injury that result in 
premature death, whether that death is immediate 

or more protracted. The Damages (Scotland) Act 
1976 is the main piece of legislation that 
addresses damages for wrongful death. 

In its report, the Scottish Law Commission 
concluded that, although 
“there is general satisfaction with the existing law and ... 
there is little support for radical reform”, 

there is general acceptance that the 1976 act 
“has become over-complex and, indeed, contains 
inaccuracies as a consequence of the numerous 
amendments made to it.” 

Accordingly, the SLC’s major recommendation 
was 
“that the 1976 Act should be repealed and replaced by new 
legislation which will restate the current law with greater 
clarity and accuracy.” 

Appendix 2 to the policy memorandum contains 
a complete list of the commission’s 
recommendations. Members will observe that 
most of them recommend the continuation of the 
existing law. Indeed, the commission recommends 
that only five substantive changes to the existing 
law be made. 

The first of the two most significant amendments 
concerns the deductions that require to be made 
when calculating the financial loss of a person 
dying from personal injuries through the fault of 
another, in order to take account of that person’s 
living expenses. The commission recommended 
that there should be a standard deduction of 25 
per cent of the victim’s net income to take account 
of living expenses. 

The second amendment concerns the financial 
loss that is suffered by any dependent relative of 
such a person who has died, in order to take 
account of the deceased’s living expenses and the 
dependant’s income. The commission 
recommended that there should be a standard 
deduction of 25 per cent of the deceased’s net 
income to take account of such living expenses 
and that no deduction should be made for the 
income of the widow or widower or dependent 
children. 

I believe that introducing the provisions would 
simplify and modernise Scots law on damages. 
Reform is needed urgently because of the nature 
of the cases and the numbers that are affected by 
them. Hundreds of people in Scotland are 
wrongful death victims or become ill with fatal 
work-related diseases every year. On average, 30 
people die every year in Scotland in workplace 
accidents. In 2008, 272 people died on Scottish 
roads. Between 1 January 2009 and 20 April 
2010, 210 people with mesothelioma and 58 
people with asbestos-related lung cancer sought 
assistance from Clydeside Action on Asbestos. In 
numerous other fatal accidents that were 
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unrelated to work or road traffic accidents, the 
deceased person was the victim of another’s 
negligence. 

Most such deaths become claims and then court 
actions. Year on year, they add to the volume of 
wrongful death cases in which claims are made. It 
is accepted that wrongful death cases are among 
the most difficult and anxious cases with which a 
personal injury practitioner deals. Such cases tend 
to be hard fought by insurers and defenders, 
which can mean that they take longer to resolve. 

As well as dealing with their bereavement, 
families have the practical burden of financial 
hardship to shoulder, and the unknown and often 
daunting legal process to face. If the reforms in my 
bill can reduce the uncertainty and delays to which 
families and victims are subjected, the Scottish 
Parliament will meet a need that has perhaps 
been understood only by victims and those who 
assist them. 

Neither the financial memorandum nor the 
recent Scottish Government consultation paper on 
the SLC’s report expects the bill to increase the 
number of cases that are brought for damages for 
wrongful death. The bill creates no new category 
of wrongful death case. Like the Scottish 
Government, I expect an increase in the level of 
damages that are awarded for loss of financial 
support when the surviving spouse, civil partner or 
cohabitant has his or her own income. The 
Scottish Government expects the proposed 
change to be particularly beneficial for survivors 
who are relatively high earners—I agree. 

The financial memorandum suggests that 
potential savings will be associated with the 
enhanced legal clarity that is expected to result 
from the bill. Indeed, several respondents to my 
consultation saw potential savings associated with 
enhanced legal clarity or suggested for the same 
reason that the proposals would be cost neutral. 
However, I accept that other respondents were 
much more cautious. The Association of British 
Insurers and the Forum of Insurance Lawyers 
suggested a need for further financial assessment 
of the proposals’ impact, while the Forum of 
Scottish Claims Managers thought that costs 
would be associated with the bill and would be 
passed on to consumers in various ways. 

I am grateful for the committee’s indulgence and 
I will do my best to answer questions. 

The Convener: Thank you for your statement. 
Will you explain the suggestion in paragraph 8.3 of 
the additional information that Thompsons has 
provided that figures that you included in the 
financial memorandum are 
“irrelevant, and could be misleading”? 

Bill Butler: I will try to explain that. The figures 
in the financial memorandum were based on a 
small number of cases—eight in all, I believe—
because of the time constraints of publishing the 
bill on 1 June. I thought that it would produce 
much more robust and statistically significant 
figures if we looked at more cases in considering 
the financial impact, so I asked Thompsons to 
undertake work on that basis. Over the summer, 
the firm examined more than 600 cases to try to 
produce a much more statistically significant and 
robust set of figures. 

15:30 
The irrelevance relates to the figures in the 

financial memorandum in this respect: 
“it is irrelevant, and could be misleading, to determine, 

as is done in the Financial memorandum, what could be the 
average percentage increase in damages in both live and 
fatal cases ... what is more relevant is to determine what 
could be the average increase in the multiplicand or annual 
loss figure in those cases” 

That is the basis on which the revised financial 
effects paper was supplied to the committee clerk 
yesterday, 6 September. 

As members will be aware, the multiplicand is 
the figure that is deemed to be the annual financial 
loss either to the victim in a live case, or to the 
dependent relative of the deceased in a fatal case. 
The figure is then multiplied by the number of 
years for which the victim or deceased would 
otherwise have been expected to live, in order to 
produce the total amount that can be claimed 
under the head of damages. I believe that I am 
right in saying that that is the multiplier effect. 

I believe the additional information that I have 
supplied to the committee produces figures that 
are more objective, more statistically significant 
and much more transparent. As members can see 
from the revised financial effects paper, the size of 
the increase in the multiplicand means that 
“In the 100 fatal mesothelioma claims shown in Annex 2, 
the average annual loss will increase by £3,106”, 

that 
“In the 25 live mesothelioma claims shown in Annex 3, the 
average annual loss will increase by £1,807.83”, 

and that 
“In the 18 fatal accident claims shown in Annex 4, the 
average annual loss will increase by £8,803.85.” 

In the latter type of case, the difference is more 
marked because 
“These cases generally involve younger victims of 
generations where both partners work”. 

I hope that that has gone some way towards 
explaining why I asked Thompsons to look again 
at all the cases that it could, and why the revised 
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financial effects paper came late. I did not mean to 
introduce a difficulty for the committee, but the 
work involved took some time. The figures in the 
paper only became available yesterday, and 
although it might cause some delay, for which I 
apologise, the paper is there to help the committee 
because the figures in it are more detailed, more 
transparent and, I believe, more objective. 

The Convener: Thank you. That explanation 
was helpful. I now invite questions from members. 

Tom McCabe: Thank you for your impressive 
presentation, Mr Butler. If Parliament is about 
anything, it should be about helping individual 
citizens when they are involved in uneven 
contests, and there is an uneven contest in the 
cases that you have raised. That has been the 
case for years. What you are trying to do with the 
bill is laudable. 

I read the submission from the Association of 
British Insurers, and although this may be of some 
comfort to you, it will be of no comfort to that 
organisation to know that the submission 
absolutely convinced me that what you are doing 
is right, and that I should disregard the 
association’s self-interested ramblings with some 
speed, which is what I did. 

Although additional costs are involved, and it is 
hard to put a figure on them, the bulk of those 
costs will fall on the private sector—insurance 
companies and what have you. Am I right that, 
although there will be some costs to public sector 
organisations—such as local authorities, among 
others—there is a strong likelihood that they will 
form a smaller percentage of the overall additional 
costs, and that the larger costs will fall on other 
organisations?  

Bill Butler: I welcome your initial comments, Mr 
McCabe, although I cannot comment on them, and 
I agree with the general thrust of your question. 
Paragraph 107 on page 16 of the financial 
memorandum states: 

“The Bill will have implications for employers’ liability, 
public liability and road traffic insurers ... This, in turn, may 
have the effect of raising insurance premiums for policies 
covering such liabilities but insurers will also have the 
option of loading premiums in respect of claim histories and 
increasing excesses.” 

However, regarding British Shipbuilders, 
paragraph 99 on page 15 states: 

“The case numbers are not particularly large and any 
increase in damages will depend on the financial 
circumstances of each family on a case by case basis. 
These cases are indemnified by Department for Business, 
Enterprise and Regulatory Reform.” 

So, I believe that the general thrust is correct. 
Regarding the Scottish Government, paragraph 98 
on page 14 states: 

“There would appear to be few wrongful death cases 
brought against SG so the future cost for such cases is 
therefore expected to be negligible.” 

If somebody were to ask me about the statement 
of funding policy, that would be an interesting 
question to which the answer is in paragraph 98. 

Tom McCabe: Thank you very much. 

Joe FitzPatrick: It is obviously important that 
we have confidence in the figures that we are 
using. Thank you for your explanation and for the 
additional information that you have provided, 
which is helpful. Nevertheless, a bit of work needs 
to be done to get some answers for the future. 
You mentioned that the figures came from 
Thompsons Solicitors, which has been supportive 
of your bill from the start. Have all the figures 
come from Thompsons, or has any attempt been 
made to get information from somebody other than 
a direct supporter of the bill? 

Bill Butler: All the figures have come from 
Thompsons and Clydeside Action on Asbestos. 
That is no surprise, as about 60 per cent of the 
cases reside—if that is the correct term—with 
Thompsons. 

Joe FitzPatrick: Would it not have been 
possible to get information regarding the other 40 
per cent of cases from elsewhere? It is obviously a 
concern when a body that supports a bill is 
providing all the information for it. 

Bill Butler: I understand that that might be seen 
as a possible difficulty. However, I am advised that 
Thompsons’ experience has been roughly the 
same as that of the others who are involved in 
such cases in the north-east and other parts of 
Scotland—it is not out of kilter. Syd Smith might 
want to add something on that. 

Syd Smith (Thompsons Solicitors): There are 
two points to make. First, the additional 
information that we have been able to provide 
comes from our own files, and it required a huge 
exercise over the summer to obtain that. We had 
two people working full time on that for just over 
two months. The work involved getting files out of 
storage, going through the detail of settlements 
and working out exactly how they were split 
between the various heads of damage. It was a 
pretty intensive exercise, and I do not know how 
easy it would be to get other solicitors to provide 
the equivalent information within the timescale that 
we had.  

Secondly, I know anecdotally from colleagues in 
the likes of the Association of Personal Injury 
Lawyers that our experience is mirrored by theirs, 
so I am pretty confident that what we have 
provided gives a good general picture. I dare say 
that APIL will be able to confirm that in the course 
of the consultation and in the further evidence 
giving that will take place. 
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Bill Butler: I can say for the information of Mr 
FitzPatrick and the rest of the committee that 
Thompsons deals with 90 per cent of the 
asbestos-related cases. Obviously, if we are 
asked to try to improve on the information, we will 
do so, but I think that the revised figures are much 
better than those in the original financial 
memorandum because we use the multiplicand. It 
is on that basis that the information is more 
objective, statistically significant and robust. 
However, if the committee asks us to improve on 
it, we will do our best. 

Joe FitzPatrick: That is helpful, but if there was 
a slight widening of the net, it might help the 
robustness.  

Bill Butler: Sure. 

David Whitton: Mr Butler, will you comment on 
the Scottish Government’s views as expressed to 
the Justice Committee about the impact that the 
bill would have on the Scottish Court Service? It 
states that 
“they are not persuaded that court resources would be 
freed up as a consequence of the legislation.” 

However, the Government then does a backflip, 
saying: 

“In addition they believe that any reduction in the level of 
litigation will result in a commensurate reduction in fee 
income.” 

Bill Butler: Let me say clearly that the Scottish 
Government has been very supportive thus far—
and I look forward to its continued support—on the 
main issues that the bill seeks to tackle. I put it on 
record that the Minister for Community Safety has 
been especially helpful, as have his officials.  

I admit that I was a wee bit mystified about the 
comments on the implications for the courts. My 
view remains that there could be savings from 
fewer cases having to go to court. I hear what the 
Government is saying and I am not going to fall 
out with it about that because so far it has been 
very supportive. Of course, as you will see from its 
submission, that does not mean that the 
Government does not have real and serious points 
to make, including amendments to suggest if we 
reach stage 2, but in all fairness I had to state that 
first point very clearly. 

David Whitton: For my own interest as much 
as for anything else, why was the figure of 25 per 
cent hit on as the fixed deduction for victims’ living 
expenses? 

Bill Butler: Syd Smith and Laura Blane will 
know more about that than I do, but if you look at 
cases you see that the deduction made is, by and 
large, between 25 and 30 per cent. If we agree as 
a Parliament to make the legislative change, it will 
give certainty to people who, some would say—
and rightly in my view—have suffered enough. 

They are experiencing bereavement and do not 
want the unnecessary extra burden of facing a 
court. The figure of 25 per cent is generally within 
the parameters of what happens in the real world. 
As members will be able to see when the Official 
Report of this morning’s meeting of the Justice 
Committee is published, that was the view of the 
representative of the Law Society of Scotland. It is 
only one view, but it is an important one. 

Syd Smith: There is currently no hard-and-fast 
rule for what the deduction should be, which is 
part of the problem. The Scottish Law Commission 
recommended that there should be such a rule. 
The figure of 25 per cent has been referred to 
judges as being a rule of thumb and good cross-
check. It is a compromise position and is the one 
that has been fixed on as being reasonable. 

One problem that we have with cases is when 
we start looking at the particular. That is when the 
difficulties arise. How much was a deceased 
person spending per week on their personal 
shopping? Folk who are dying or the relatives of 
those who have already died are not in a position 
to produce that sort of detail. We would like the 
rule of thumb that has been generally recognised 
as reasonable to be introduced to get rid of the 
arguments about the minutiae and to speed things 
up. There is no court rule about it as yet, but 25 
per cent is recognised as being an appropriate 
figure. 

The Convener: There being no further 
questions, do you wish to make any final 
comments, Mr Butler? 

Bill Butler: I want just to thank the committee, 
on behalf of my colleagues Laura Blane and Syd 
Smith, for hearing us today. I await what the 
committee will say with obvious interest. 

The Convener: I thank the witnesses for their 
evidence and comments. 
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DAMAGES (SCOTLAND) BILL 
 
On behalf of the Scottish Government, I am writing to thank the Justice Committee for the 
careful consideration that has been given to this Member’s Bill and for the report, which will 
be invaluable in informing our own thinking as matters go forward.  
 
I agree with the Committee that there are fundamental issues which remain to be resolved.  
In that regard I am certainly willing to give an assurance that, as the Committee requested, 
the Scottish Government intends to continue to work constructively with Bill Butler in order to 
seek to address the outstanding issues.  Indeed, I had a useful meeting with Bill and 
representatives of Thompsons last month and have been in correspondence with him since 
then.  I hope to have a further meeting with him early in the new year, to explore the issues 
and options with the aim of reaching agreement.  I am also keen to work with colleagues 
across the Chamber and will be inviting the Parties’ justice spokespeople to similar 
meetings.  I would hope to be in a position to write to the Committee, ahead of its Stage 2 
sessions, to provide information on progress.  But I am also mindful of the Committee’s 
views that additional evidence and further research is necessary before choices can be 
made between the rather polarised views put to the Committee: and we may only be able to 
make limited progress in providing this before the Committee’s Stage 2 sessions. 
 
I envisage that a particular focus will be on the Committee’s observation that an 
appropriately drafted and circumscribed rebuttable presumption might offer the best way 
forward in some areas.  I tend to agree with that.  A key challenge, of course, will be to 
identify an evidence-base which will enable the specification of relevant criteria for rebuttal – 
criteria which are appropriate and do not undermine the objectives of the standard 
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presumptions by unduly widening the scope for time-consuming and intrusive investigation 
into personal circumstances.   
 
For example, reflecting on the evidence which was submitted, it may be (e.g. bearing in mind 
the submission from AXA Insurance) that appropriate criteria could be found in whether the 
injured person has dependent children, or (e.g. bearing in mind the submissions from 
Simpson & Marwick) whether the claim relates to a disease or a non-disease injury.  Other 
relevant criteria may potentially be associated with whether the injured person and surviving 
spouse / civil partner have exceptionally high incomes (e.g. bearing in mind the Law Society 
of Scotland’s initial comments, in response to Mr Butler’s own consultation, about high value 
claims), or whether there is a significant disparity between the income of the injured person 
and that of the surviving spouse / civil partner (e.g. bearing in mind the scenarios outlined by 
Zurich Insurance in its submission). 
 
It may be that, if taken into account, such factors could ameliorate the potential for over-
compensation or under-compensation – which the Scottish Law Commission itself identified 
as a potential drawback of the proposed approach – while not compromising the aim of 
reducing the time, expense and intrusion associated with litigation and associated 
investigation.  Whether it is possible in the timescale to evaluate that potential, by identifying 
and assessing relevant evidence, may be open to doubt but it seems to me to be at least 
worth considering. 
 
These are very much provisional thoughts around options for enhancement.  We are not 
presently wedded to all or, indeed, any of them.  Neither are we ruling out the possibility that 
there may be other options.  We will be very willing to give full and genuine consideration to 
alternatives which might be suggested by others. 
 
If you would wish to meet with me to discuss the issues that I have touched on, please could 
you contact my Diary Secretary, Chris Inverarity, in order to agree mutually convenient 
arrangements?  Chris can be contacted at ministerforcommunitysafety@scotland.gsi.gov.uk. 
 
I am writing in similar terms to Bill Butler and also to Richard Baker, Robert Brown, Patrick 
Harvie, John Lamont and Margo MacDonald. 
 
 
 
 
 
 
 

FERGUS EWING 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 41 Session 3  
 

Meeting of the Parliament 

Wednesday 15 December 2010 

 

Note: (DT) signifies a decision taken at Decision Time. 

Damages (Scotland) Bill: Bill Butler moved S3M-7566—That the Parliament agrees 
to the general principles of the Damages (Scotland) Bill. 

After debate, the motion was agreed to (DT). 
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Damages (Scotland) Bill:Stage 1 
The Presiding Officer (Alex Fergusson): The 

next item of business is a debate on motion S3M-
7566, in the name of Bill Butler, on the Damages 
(Scotland) Bill. We are very tight for time today, so 
timeous speeches are called for. 

14:19 
Bill Butler (Glasgow Anniesland) (Lab): I am 

pleased that we are debating the Justice 
Committee‟s stage 1 report on the Damages 
(Scotland) Bill. I thank the committee for its 
detailed consideration of the bill, and express my 
gratitude to the committee clerks, the Scottish 
Parliament information centre and the non-
Executive bills unit for their assistance. I place on 
record my appreciation for the role of Thompsons 
Solicitors, which has assisted me in the 
preparation of the bill and the accompanying 
documents for the bill‟s introduction, including the 
financial memorandum, and my thanks to 
Clydeside Action on Asbestos and the Clydebank 
Asbestos Group. For completeness, I thank the 
Minister for Community Safety, Mr Ewing, for the 
constructive approach that he has taken at all 
times during the bill‟s progress. If the bill proceeds 
to stage 2, I am certain that that constructive 
engagement will continue. 

The bill, which was introduced on 1 June 2010, 
has a clear purpose: to implement the 
recommendations of the Scottish Law 
Commission‟s “Report on Damages for Wrongful 
Death”, which was published in September 2008. 
In Scots law, when an individual suffers an injury 
or contracts a disease as a result of the actions or 
omissions of another person or a legal entity such 
as a company, damages can be claimed from the 
wrongdoer. The law makes specific provision for 
cases of personal injury that result in premature 
death, whether the death is immediate or more 
protracted. 

The Damages (Scotland) Act 1976 is the main 
legislation that addresses damages for wrongful 
death. In its report, the Scottish Law Commission 
concluded that there is general acceptance that 
the 1976 act 
“has become over-complex and, indeed, contains 
inaccuracies as a consequence of the numerous 
amendments made to it.” 

Accordingly, the commission‟s major 
recommendation was that 
“the 1976 Act should be repealed and replaced by new 
legislation which will restate the current law with greater 
clarity and accuracy.” 

The commission‟s report is a considered one 
that builds on the existing legislation. Indeed, the 
commission recommends that only five 
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substantive changes be made to the existing law. 
Notwithstanding that observation, members should 
be under no misapprehension: reform is urgently 
needed because of the nature of the cases and 
the number of people who are affected. Every 
year, hundreds of people in Scotland are wrongful 
death victims or become ill with fatal work-related 
diseases. On average, every year 30 people die in 
Scotland in workplace accidents. In 2008, 272 
people died on Scottish roads. Between 1 January 
2009 and 20 April 2010, 210 people with 
mesothelioma and 58 people with asbestos-
related lung cancer sought assistance from 
Clydeside Action on Asbestos. In numerous other 
fatal accidents that were unrelated to work or 
road-traffic accidents, the deceased person was 
the victim of another‟s negligence. Most such 
deaths become claims and then court actions. 
Year on year, they add to the volume of wrongful 
death cases in which claims are made. 

It is accepted that wrongful death cases are 
among the most difficult and anxious cases with 
which personal injury practitioners deal. Such 
cases tend to be hard fought by insurers and 
defenders, which can mean that they take longer 
to resolve. As well as dealing with their 
bereavement, families have the practical burden of 
financial hardship to shoulder, and the unknown 
and often daunting legal process to face. If the 
reforms in my bill can reduce the uncertainty and 
delays to which families and victims are subjected, 
the Scottish Parliament will have met a need that 
has perhaps been understood only by victims and 
those who have assisted them. 

Let me turn to two of the bill‟s most significant 
amendments to the existing law. The first 
concerns section 1(6)(c) of the bill, which gives 
effect to Law Commission recommendation 4 by 
providing that, in calculating an award for 
damages by way of solatium, the court is to deduct 
25 per cent of the amount that the victim could 
have been expected to earn or to receive in 
benefits during the loss period, to represent the 
victim‟s living expenses during that period. It would 
be fair to say that that part of the bill has provoked 
most disagreement. In its report, the Justice 
Committee noted: 

“There was a roughly even split among witnesses on this 
proposal, with disagreement focusing on the extent of the 
problems with the current law; the extent to which the 
proposal would bring greater certainty, speed up 
settlements and avoid the need for intrusive questioning; 
whether 25% was the right proportion; whether it should be 
a rebuttable presumption rather than a fixed amount; and 
how often a fixed deduction would lead to over- or under-
compensation.” 

The committee‟s conclusion, which is contained 
in paragraphs 103 to 107 of its report, reflects the 
divided nature of the evidence that was submitted 
to it. The committee says that it 

“recognises that a strong case has been made for the 
merits of a fixed 25% deduction for the victim‟s living 
expenses ... However, the Committee also acknowledges 
the ... main objection to this proposal, namely that a fixed 
deduction is to some extent arbitrary” 

and could 
“lead to a degree of over-compensation in some ... 
circumstances and under-compensation in others.” 

It remains my sincere view that the fixed 25 per 
cent rule on the victim‟s living expenses is correct. 
I accept, of course, that we are not dealing with an 
exact science, but as Lord Drummond Young, Mr 
Garrett and others said in evidence, there is 
always a difficulty in calculating an individual‟s 
living expenses. There is an arbitrary aspect, but 
one should take a broad approach. 

I believe that the fixed 25 per cent rule will 
speed up the process and minimise intrusive 
questioning. I should add that I remain concerned 
about the suggestion of a rebuttable presumption, 
which could take us backward and undermine 
what the bill seeks to do. Nevertheless, let me 
make it crystal clear that I take seriously the 
committee‟s admonition to engage constructively 
with the Scottish Government in consideration of 
the question. I promise that I will work with the 
minister to see whether a workable compromise 
can be found. I give that commitment unreservedly 
to Parliament. 

The second significant amendment to the 
existing law is in section 7(1) and is in accordance 
with recommendation 11(a) of the Scottish Law 
Commission report. The section makes provision 
for use of a fixed proportion of the victim‟s net 
income to simplify the calculation of damages that 
are payable to relatives for loss of financial 
support. Under section 7(1), the courts will be 
required to assume that 75 per cent of the victim‟s 
annual income is the amount that the victim spent 
on supporting his or her spouse, civil partner or 
cohabitant and any dependent children. Further—
and this is important—the court will have to 
disregard entirely the income of the person making 
the claim. 

As the Justice Committee‟s report states at 
paragraph 145, the proposed 75 per cent figure is 
“the obvious corollary of the proposal ... to have a fixed 
25% deduction”. 

Therefore, the concerns about section 7(1) are, in 
essence, the same as those that have been raised 
regarding the 25 per cent deduction, and I have 
the same whole-hearted commitment to work with 
the Government and members to see whether 
those concerns can be addressed at stages 2 and 
3. Incidentally, I welcome the committee‟s view 
that it is appropriate that the income of relatives 
should be disregarded. 
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The constraint of time leaves me no opportunity 
to refer to other significant issues and areas of the 
bill, such as the withdrawal of certain relatives‟ 
existing rights to claim damages, the use of the 
multiplier in calculating damages, the exemption 
relating to mental illness and the financial 
implications of the bill. I anticipate that members 
will wish to raise other salient matters that are 
referred to in the committee report during the 
debate. I will endeavour to respond to those 
issues in my summation. 

I move, 
That the Parliament agrees to the general principles of 

the Damages (Scotland) Bill. 

The Presiding Officer: I call Bill Aitken to 
speak on behalf of the Justice Committee. 

14:27 
Bill Aitken (Glasgow) (Con): As Mr Butler said, 

the bill has its genesis in a Scottish Law 
Commission report dated 2008. In turn, Bill Butler 
picked up the issue and brought it before the 
Parliament, seeking to legislate by means of a 
member‟s bill. The Justice Committee met on 10 
separate occasions to consider the bill and took 
evidence from 12 witnesses. The witnesses 
included Lord Drummond Young, the chairman of 
the Scottish Law Commission; representatives of 
the Faculty of Advocates and the Law Society of 
Scotland; the Minister for Community Safety; 
various representatives of the legal profession; 
and, of course, Bill Butler. I thank all those who 
gave evidence to the committee and congratulate 
them on the quality of that evidence. At this 
juncture, I also thank the clerking team, and 
particularly Andrew Mylne, for all their work. 

The Justice Committee has become fairly adept 
at identifying early in the process of any proposed 
legislation the issues that are likely to be 
controversial. That was the case with the bill. As 
Bill Butler identified, the first point that caused 
concern and difference of opinion surrounds the 
calculation of the award for solatium. Bill Butler 
has picked up and run with the Law Commission‟s 
recommendation that the court should deduct 25 
per cent of the settlement amount as representing 
the victim‟s living expenses. There can be no 
doubt that that represents a good starting point, 
but there was mixed evidence on the issue. 

It is certainly the case that, as a result of the 
Court of Session judgment by Lord Uist in the 
case of Brown v Ferguson, most cases have 
followed that formula and settled at about that 
level. However, the law has become slightly 
confused following a judgment in the case of 
Guilbert and others v Allianz Insurance plc, in 
which Lord Kinclaven took a different view. In 
neither case did the losing party seek to take the 

matter to the division, which is perhaps 
unfortunate in that some clarity could have been 
introduced. 

There are certainly arguments in favour of the 
25 per cent figure. First, there can be no doubt 
that it would restrict the need for what can 
sometimes be an intrusive examination of family 
accounts at a time when the relatives are 
understandably distressed. That view was taken 
by Thompsons Solicitors, and Lord Drummond 
Young highlighted that the measure might be 
“a worthwhile price for getting rid of the need for an 
intrusive and upsetting investigation”.—[Official Report, 
Justice Committee, 14 September 2010; c 3442.] 

That said, it was pointed out by Gordon Keyden of 
Simpson & Marwick Solicitors that such inquiries 
might well be necessary in any event to deal with 
other aspects of the claim. 

On the question of the obviation of delays, 
again, the evidence was mixed. The real issue is 
one of fairness. Would the figure be fair in 
assuring that compensation was obtained at the 
proper level or are there risks of 
overcompensation or undercompensation in the 
case of the deceased partner being a high earner? 
It is fair to say that some members of the 
committee were persuaded in favour of the 25 per 
cent deduction while others were not. Others felt 
that the compromise that originally came from the 
Government's own consultation paper might be 
the way forward, whereby the 25 per cent 
deduction would be put in place, but as a 
rebuttable presumption. It is one of the issues that, 
to my mind and in the view of the majority of the 
committee, need further exploration. I know that 
Bill Butler and the Scottish Government have 
already made arrangements for early dialogue, 
assuming that the bill passes stage 1 today. 

One of the other issues of difficulty surrounded 
compensation for non-patrimonial losses. 
However, there seems to be some controversy 
within the legal profession as to what that should 
be termed, and the committee did not consider it 
to be an all-consuming issue. 

The proposed exclusion of mental disorder 
resulting from bereavement was much more 
taxing, and the Law Commission had very sound 
reasons for including the provision in the bill. 
Again, there are two conflicting decisions of the 
outer house of the Court of Session—in the cases 
of Gillies v Lynch and Ross v Pryde. In the 
absence of a firm judicial view, it is the 
committee‟s belief that section 4(3)(b) should be 
removed from the bill altogether, which would 
leave the flexibility that is necessary either to 
introduce separate legislation on damages for 
psychiatric injury, or to obtain a decisive ruling 
from the division. 
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The other principal issue, which is very much 
related to the 25 per cent deduction, relates to 
relatives‟ claims for patrimonial loss. The 
committee largely viewed the two matters as being 
complementary and analogous, and the 
arguments were similar. 

The fourth issue that was identified was the 
application of the multiplier relating to relatives‟ 
claims for patrimonial loss. The committee was 
surprised that there was such a disparity of views 
among witnesses. Having listened to the 
alternative arguments, the committee concluded 
that there was a better argument for running a 
single multiplier from the date of the court order 
rather than from the date of death. 

Finally, difficulty was experienced with regard to 
the definition of relatives who are entitled to claim. 
There is acceptance of the fact that we no longer 
live in a society that is dominated by the nuclear 
family; however, it is fair to say that the general 
weight of evidence was against defining the 
relatives who would be entitled to claim as 
members of the victim‟s immediate family. A 
number of instances were cited in which difficulty 
could arise. 

The many difficulties in the path of the bill could 
be obviated if people made wills. A disturbingly 
large number of people die intestate. 

The Presiding Officer: I must hurry you. 

Bill Aitken: There is merit in the bill, and the 
committee‟s view is that it should pass this hurdle 
today. Nevertheless, there is a lot more work to be 
done on it. 

14:33 
The Minister for Community Safety (Fergus 

Ewing): The bill seeks to replace the Damages 
(Scotland) Act 1976, as recommended by the SLC 
in its “Report on Damages for Wrongful Death”. 
The stated aim is to modernise and simplify the 
law in this area. In more human terms, it is about 
trying to facilitate fair compensation, and the 
Government shares that aim. 

In December 2009, I announced our intention to 
consult on issues relating to damages for personal 
injury, including the commission‟s 
recommendations on wrongful death, psychiatric 
injury and time bar. There would have been real 
merit in such an approach because of the 
connections between those areas. However, in 
January this year, Bill Butler lodged a final 
proposal for the Damages (Scotland) Bill and we 
changed our plans to accommodate that. We 
consulted on wrongful death issues alone so that 
we could engage constructively with work on the 
bill, and the results of that consultation inform our 
approach. 

There seems to be a consensus that the 1976 
act should be replaced. However, like the 
consultations that were undertaken by Mr Butler 
before the bill was introduced and by the Justice 
Committee thereafter, our exercise revealed deep 
divisions on fundamental issues—not a simple 
division between pursuers and defenders, but 
divisions among a whole range of stakeholders. 
Therefore, like the Justice Committee, we 
conclude that key issues require further 
consideration. 

Some of the bill‟s provisions run the risk of 
delivering unfair outcomes. I cite the provisions 
that would deny some relatives the right to claim 
for patrimonial loss. Even if a young person had 
evidence to prove reliance on the financial support 
of an aunt or uncle, a claim for compensation 
would be prohibited. We cannot support that. 

Similarly, it is unlikely that we can agree 
definitively to exclude damages for a mental 
disorder that is induced in a relative by a victim‟s 
death. That is not because we are sure that the 
provision is wrong, but because we are not yet 
convinced that it is right. 

It might, however, be possible to reach 
agreement on the issue of the multiplier. The 
weight of independent expert opinion seems to 
favour reform so that a multiplier would apply from 
the date of settlement of a claim rather than the 
date of death. 

There appears to a greater challenge in 
achieving confidence in the bill‟s central 
provisions, which would introduce a one-size-fits-
all set of fixed rules for dealing with the income 
and expenditure of pursuers. In essence, those 
provisions state that for every family—regardless 
of its composition—it can be assumed that an 
individual will spend one quarter of his personal 
net income on himself and the remainder on family 
and household expenses, and that that will never 
be affected by how much the other members of 
the family earn. The SLC acknowledged that such 
a broad-brush approach would lead to cases of 
undercompensation and overcompensation, but it 
also judged that that is a price worth paying for the 
benefit of speedier settlements with less intrusive 
inquiries. 

The difficulty is that we have little hard evidence 
to quantify how much inappropriate compensation 
would occur, and how much more quickly and less 
intrusively settlements might be reached. Testing 
the validity of the judgment that underpins the bill‟s 
central provisions is, therefore, difficult. 

In the absence of robust evidence—and picking 
up on an idea initially floated by the Law Society of 
Scotland—we considered whether the standard 
rules could be framed as rebuttable presumptions, 
allowing an opt-out for exceptional cases. We 
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continue to look at that, although we acknowledge 
that any such move would need to be carefully 
circumscribed to avoid compromising the benefits 
of the provisions. 

My remarks have focused on the recipients of 
compensation. I have two further remarks to make 
before I close. 

First, payment will usually come not from those 
who have inflicted a fatal injury but, indirectly, from 
citizens through their insurance premiums, which 
might arguably be reflected in increased 
settlements. 

Secondly, the financial memorandum says that 
statement of funding policy might enable the 
United Kingdom Government to require the 
Scottish Government to recompense it for any 
additional costs that it incurs as a result of the bill. 
David Mundell wrote to me yesterday, to inform 
me that the Scottish Government‟s opinion that the 
statement of funding policy would not apply here is 
“not necessarily shared” by the Treasury and other 
UK Government departments. My officials have 
been invited to pursue the issues with his. 

There is uncertainty, too, about forum shopping 
issues.  

I will truncate my speech and conclude by 
thanking Mr Butler for his approach to his bill. We 
will continue to work constructively with him. I 
appreciate the way in which he has conducted the 
bill process; it is a credit to him. I also thank the 
Justice Committee for a useful report. I hope that 
we have a consensus on which to build and which, 
with co-operation from all sides, should allow us to 
find a way through the difficulties that I have set 
out. 

The Presiding Officer: I must ask that future 
contributions to the debate be limited to four 
minutes, please. 

14:38 
Richard Baker (North East Scotland) (Lab): I 

am pleased to be able to contribute to today‟s brief 
debate, which touches on issues of complexity 
and great importance. Someone who is facing 
death because of the actions or negligence of 
others, or those who are seeking damages for the 
loss of a loved one, should not have to endure an 
unnecessarily protracted and demanding legal 
process to obtain the damages to which they are 
entitled. Today, too many individuals and families 
in Scotland face those difficulties. Bill Butler seeks 
to change all that through his bill, and he is to be 
congratulated on his work on the issue. 

I thank the Justice Committee for its stage 1 
report, which reflects the fact that there are still 
points to be debated and room for amendment. 
Indeed, on issues such as the exclusion of 

damages for mental disorder from the process and 
the definition of relatives who are entitled to claim, 
I have an open mind ahead of stage 2. 

The report also highlights points of agreement 
on important issues. I believe that the case against 
disregarding the income of the surviving relative is 
weak. The current approach does not reflect 
today‟s reality: most often, both partners are 
employed. Lord Drummond Young put it very well 
when he said: 

“In effect, to maintain the household at the existing 
level”— 

of income— 
“the survivor needs his or her own income as well as the 
deceased‟s income”.—[Official Report, Justice Committee, 
14 September 2010; c 3443.]  

I do not accept the argument from the Forum of 
Scottish Claim Managers that that would result in 
“gross overcompensation”, particularly as we start 
from the position that bereaved families are being 
undercompensated. That is the inescapable truth 
that lies at the heart of the Scottish Law 
Commission‟s proposed reforms. 

The most vexed question, to which the minister 
referred, is the standard 25 per cent deduction for 
living expenses. That measure offers the most 
hope for simplifying and curtailing the legal 
process. The figure has been debated, but it was 
reached after due consideration by the Scottish 
Law Commission. It might well result in more 
generous compensation in some instances, but 
not in excessive compensation. The crucial point 
is that it will counter current arrangements that 
undercompensate pursuers. 

That argument was well put by solicitor 
advocate Frank Maguire in his evidence. He made 
the point that most fatal damages claims involve 
people who suffer from mesothelioma. A dying 
victim is likely to be unwilling or unable to extend 
negotiations or to take the matter to court; in 
effect, they are forced by circumstances to accept 
a larger deduction for living expenses than is fair 
or appropriate. The current situation makes 
undercompensation far more likely. 

A 25 per cent deduction opens the possibility for 
lower legal expenses to be incurred in determining 
the level of damages and for less time to be spent 
in court. That must be beneficial for all parties, and 
particularly for victims at what is a distressing time. 

On the introduction of a rebuttable presumption 
in relation to a 25 per cent deduction, the fear is 
that that would take us back to a protracted legal 
process. I am not attracted to that proposal, unlike 
the minister, but I am pleased that he is prepared 
to discuss the matter with Bill Butler. 

It is important that we make progress on the bill. 
It is two years since the Law Commission reported 
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and I believe that more individuals and families in 
such sad situations should benefit from new 
legislation that is passed in the Parliament. I hope 
that we will proceed with changes that will make 
significantly easier a process that is stressful for 
people who have suffered great wrongs and who 
are entitled to damages. 

14:42 
John Lamont (Roxburgh and Berwickshire) 

(Con): The ability of a citizen to recover damages 
from another person because of an injury or a 
death that that other person caused involves a 
controversial area of our law that is certainly not 
without its failings. We all agree that the subject 
must be dealt with appropriately and effectively. 

The issue of damages is no stranger to the 
Parliament. It was dealt with through the Rights of 
Relatives to Damages (Mesothelioma) (Scotland) 
Act 2007 and the Damages (Asbestos-related 
Conditions) (Scotland) Act 2009. 

I, too, congratulate Bill Butler on ensuring that 
his bill has reached stage 1. I commend him for 
his hard work and the dedication that he has 
shown on the bill‟s journey thus far. 

In Scots law, when an individual suffers an 
injury or contracts a disease as the result of an act 
or an omission by another person, or as the result 
of the acts or omissions of a legal entity such as a 
company, damages can be claimed from the 
wrongdoer. Damages that are awarded for 
personal injury are intended to restore the victim to 
the position that he or she was in before the 
wrongful act or omission took place, to the extent 
that a financial award can achieve that aim. It is 
important to remember that the damages that are 
awarded are not intended to penalise the 
wrongdoer. 

The bill implements the Scottish Law 
Commission‟s recommendations, which were 
outlined in its “Report on Damages for Wrongful 
Death”. Mr Butler‟s bill does not differ from the 
Law Commission‟s draft bill, which was produced 
alongside that report, except in one aspect. 

The Scottish Conservatives agree with the bill‟s 
general principles and will vote in favour of it at 
decision time. However, the bill is not without its 
problems, and I will focus on a couple of issues, 
the first of which is the provision for calculating an 
award of damages for patrimonial loss—in Scots 
law, the sum of money to be paid to the injured 
party by the responsible party that is over and 
above the compensation that is paid for injury to 
feelings or emotional distress. The bill proposes a 
fixed 25 per cent deduction from the amount that 
the victim could have been expected to earn or to 
receive in benefits during the lost period, to 
represent the victim‟s living expenses in that time. 

The proposal is based on the view that a fixed 
reduction would reduce the need for intrusive 
questioning about family budgeting and speed up 
the settlement of claims. Although that is a noble 
aim, concerns have been raised over the arbitrary 
nature of a fixed 25 per cent reduction that takes 
no account of individual circumstances and which 
could lead to overcompensation in some cases 
and undercompensation in others. Indeed, it has 
been suggested that the proposal violates the 
fundamental principle that a victim should be 
compensated only for the loss suffered. 

An option that the Justice Committee 
considered during its stage 1 evidence taking and 
which the Scottish Government brought forward in 
its consultation paper was to put the 25 per cent 
deduction into statute, but as a rebuttable 
presumption. That appears to be an attractive 
compromise if it ensures the avoidance of the 
distress caused when family accounts have to be 
gone through at a time when relatives feel 
particularly vulnerable. The proposal would also 
enable defenders to oppose settlements where the 
25 per cent figure was thought not to be 
appropriate. 

The definition of those entitled to a recovery is 
another difficult area. The proposal in the bill 
would remove the existing right of certain relatives, 
beyond those defined as members of the 
immediate family, to claim for damages if they 
could show that they had been supported by the 
victim. We recognise that a line needs to be drawn 
to prevent unfounded claims. The compensation is 
a finite amount of money; it should not be diluted 
or diverted from family members to compensate 
casual acquaintances. I believe that more work will 
need to be done to expand the definition without 
casting the net too widely. 

The Presiding Officer: You must close, please. 

John Lamont: I have another opportunity to 
speak in the debate, Presiding Officer. I have no 
more to add other than to confirm that the Scottish 
Conservatives will support the bill at stage 1. 

14:46 
Robert Brown (Glasgow) (LD): I congratulate 

Bill Butler on his persistence and skill in bringing 
forward the Damages (Scotland) Bill. We do not 
always appreciate the amount of time, skill and 
determination that it takes to take a member‟s bill 
through the Parliament without the normal support 
that a minister gets for Government bills. I say to 
the Presiding Officer and the business bureau that 
the timescale that has been allowed for the debate 
on such a complex issue is not at all satisfactory. I 
hope that the bureau will look at that. 

Giving justice to those whose loved ones have 
been killed as a result of the negligence or breach 
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of a statutory duty of others is a difficult exercise. It 
has been the subject of judicial decision and a 
number of attempts at reform by legislators. The 
principal act in that regard is the Damages 
(Scotland) Act 1976, which has been regularly 
amended. 

In the short time available to me, I will 
concentrate on the most significant issue in the 
bill: the proposal in section 1(6) that a standard 
amount of 25 per cent should be deducted, as 
living expenses, from earnings or other income 
that the victim was likely to receive had he or she 
not died or had their life not been shortened. The 
provision replaces the current law under which 
cases are settled on an individual basis but 
influenced by the formula that was defined 
primarily in the 1990 case of Brown v Ferguson. 

I must confess that—like, I think, most of the 
committee—I found the issue very difficult. The 
arguments for change were that detailed inquiries 
into household expenses were intrusive, the 
resultant calculations were arbitrary, and the 
whole exercise delayed settlement. There is some 
truth in all of that. On the other hand, there are 
many other necessarily intrusions, not least into 
the nature and extent of personal services that 
relatives provide. Such issues are among many 
that have to be resolved in negotiation, or by the 
court in cases that go to court. As we have heard, 
and as the committee touched on, cases rarely go 
to judicial decision on that particular point. 

If the traditional calculation is incidentally 
arbitrary—I stress “incidentally”—the 25 per cent 
proposal is, by its very nature, arbitrary, too. There 
was a heavy emphasis in the evidence that we 
received on mesothelioma resulting from exposure 
to asbestos. Undoubtedly, deaths caused by 
mesothelioma are not to be wished on anyone and 
bring many pressures on claimants. However, it 
would be very unsatisfactory to try to define 
different causes of death and apply different rules 
to them. The question has to be: what provision 
would fit people who die in a road-traffic accident 
or an industrial accident or by way of industrial 
disease? Bill Butler helpfully gave us some of the 
numbers on that issue. 

There is no question but that many 
mesothelioma cases involve older pursuers. Much 
of the statistical evidence came from the principal 
trade union lawyers who deal with such cases. We 
heard the hypothetical case of a young scaffolder 
with six children who is killed in an industrial 
accident. Under the 25 per cent rule, he would be 
undercompensated. That case was by no means, 
as some suggested, an unusual case that should 
be disregarded under the principle that hard cases 
make bad law. On the contrary, when I was in 
practice, I dealt with several scaffolding 
accidents—admittedly, perhaps those involved 

fewer children. Sadly, building industry accidents 
are a phenomenon that occurs far too often in 
Scotland—indeed, it occurs more often in Scotland 
than in other countries. 

In the end, I have come to the view that there is 
merit in the 25 per cent deduction as a rule of 
thumb, but that it must possible to alter it in 
exceptional cases, however those are defined. I 
do not accept that that would open up every case 
to intrusive examination. As the minister said, the 
formulation of the provision on the exceptions 
should be examined closely. The issues here are 
a mirror image of the arguments about the victim‟s 
living expenses—the 75 per cent provision at the 
other end, under section 7(1). 

The bill raises important issues of some 
complexity. On some, there may be no totally 
satisfactory universal solution; on others, the bill 
marks a clear improvement. Like other members 
of the committee, I am happy to recommend to 
Parliament that the bill should have the opportunity 
to proceed to stage 2. I hope that further 
discussions between Bill Butler and the 
Government may resolve some of the issues. 

14:50 
Stewart Maxwell (West of Scotland) (SNP): I 

thank all those who gave evidence to the 
committee, the committee clerking team and 
SPICe for all their assistance, and Bill Butler for all 
his hard work to get the bill to this stage. I echo 
Robert Brown‟s comments about the difficulty and 
hard work that that entails. 

The issue of the 25 per cent deduction took up 
much of the committee‟s time in debate and 
argument. I was going to quote paragraph 52 of 
the committee‟s report, but Bill Butler has already 
done so. The fact that there are a wide variety of 
views on the bill, especially on this issue, has 
already been mentioned. In effect, there were 
three options before the committee: to agree to the 
deduction of a fixed amount for living expenses 
and on what the figure should be; to reject the idea 
completely in favour of negotiation between the 
parties, which is the status quo; or to support the 
idea of a fixed figure but with some flexibility—in 
other words, a rebuttable presumption. 

Although some members of the committee 
thought that the correct approach was to have a 
fixed figure, others thought that that would result in 
an unfair outcome in some cases, where there 
would be either overcompensation or 
undercompensation. The hypothetical scaffolder 
and his family whom Robert Brown mentioned 
were referred to by Simpson & Marwick, but that 
was only one example of possible 
undercompensation or overcompensation. 
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Despite concerns that it could undermine the 
purpose of the fixed figure, and after hearing the 
evidence and debating the point at length, the 
committee agreed that the suggestion of a fixed 
figure with a rebuttable presumption is perhaps the 
best solution, although it requires some detailed 
work by Bill Butler and the Government. However, 
recognising the force of the argument that such a 
proposal, if unfettered, could lead to little 
improvement on the current position, the 
committee accepted that a rebuttable presumption 
should be used only to deal with cases in which 25 
per cent is clearly not the current figure for the 
deduction of living expenses. Although the drafting 
of such an amendment may be difficult, that 
seems to the committee to be the best way 
forward. Resolution of the problem is crucial if I am 
to support the bill after stage 1. 

It was difficult to reach a conclusion on the 
proposed exclusion of mental disorder in section 
4(3)(b). I fully appreciate the reasons why Bill 
Butler thought that it was appropriate and 
necessary to include the provision in the bill. 
However, given the complexity of the issue and 
the requirement for this area of law to be 
examined at much greater length, I must support 
the committee‟s conclusion that section 4(3)(b) 
should be removed at stage 2. As paragraph 127 
of the committee report states, the sensible way 
forward is 
“to leave the law in this area essentially unchanged until 
there is either a decisive Inner House ruling on the matter 
or until separate legislation on damages for psychiatric 
injury can address the issue in a more considered and 
comprehensive way.” 

I realise that some people will be disappointed by 
that conclusion, but I think that it is correct at this 
time. 

Whether the partner‟s income should be wholly 
or partially excluded from any calculation was an 
issue of contention for some witnesses and in 
some of the evidence that was given to the 
committee, but there was a fair degree of 
unanimity in the committee that the correct way 
forward was to disregard the surviving partner‟s 
income in any calculation. I thought that it was a 
fairly straightforward argument that, if a known 
amount is lost due to an unlawful death, that 
amount should be compensated for and the 
partner‟s income is irrelevant. Some witnesses felt 
differently. 

Despite the arguments that were put forward by 
those who opposed the disregarding of the 
partner‟s income, I remain of the view that the 
partner‟s income is irrelevant and that taking it into 
account can lead to unjust outcomes. 

Paragraph 138 of the committee report says: 
“Thompsons said it was „difficult to understand the logic 

or fairness‟ of the current rule, which could lead to a 

surviving spouse with no income obtaining full 
compensation for loss of support, and a surviving spouse 
with his or her own income obtaining no compensation, 
even though in each case, the loss of income to the 
household was the same.” 

The Deputy Presiding Officer (Alasdair 
Morgan): The member will need to conclude now. 

Stewart Maxwell: I support the general 
principles of the bill, although a number of areas 
still need to be resolved at stage 2. 

14:55 
Des McNulty (Clydebank and Milngavie) 

(Lab): Like other members, I congratulate Bill 
Butler on taking the bill to this stage. I hope that it 
goes further and becomes law in due course. 

In 2006 I considered introducing a bill to amend 
the Damages (Scotland) Act 1976, prompted by 
the particular circumstances of sufferers of 
mesothelioma whose cases were heard by the 
courts before they died and whose relatives were 
disqualified from seeking compensation. We 
considered a general revision of the damages 
legislation in that context. In the event, it was 
decided to home in on the particular problems 
around mesothelioma. That led to the Rights of 
Relatives to Damages (Mesothelioma) (Scotland) 
Act 2007, which was passed unanimously by the 
Parliament, much to its credit. 

The way in which the 2007 act highlighted 
certain inconsistencies in damages legislation 
provided the opportunity for the Scottish Law 
Commission report and for Bill Butler‟s bill. I very 
much welcome his bill because in a sense it 
extends in a sensible, considered way and to a 
wider category of people some of the principles 
that we agreed, and the approach that we took, 
under the 2007 act. 

Those who suffer from asbestos-related 
conditions will benefit from the Damages 
(Scotland) Bill—perhaps not those who suffer from 
mesothelioma, who are already protected under 
the 2007 act, but those who suffer from other 
asbestos-related conditions, such as asbestosis, 
that unfortunately can lead to death. 

Many other people have injuries as a 
consequence of industrial accidents, and there are 
people who suffer following road-traffic accidents. 
Those people require a clear, cogent pathway, 
where the parameters in which compensation can 
be dealt with should be rendered clear. I 
understand that that is work in progress, and that 
there are still disagreements and controversies 
about aspects of the precise scope and exact 
wording of the legislation. However, it must surely 
be right that, if the existing legislation is 
unsatisfactory, it is the duty and obligation of the 
Parliament to clarify the situation and make it 
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abundantly clear to everyone—including 
claimants, their lawyers, employers and parties to 
any case—the basis on which compensation may 
be pursued, and the rules governing that. If there 
are inconsistencies—as there undoubtedly are; we 
can see that from the committee‟s report and from 
the Law Commission‟s report—they should be 
addressed. We need to iron out unfairnesses in 
the system so that it becomes more transparent 
and clear for everybody. 

Various campaign groups played an active role 
in the mesothelioma campaign, such as Clydeside 
Action on Asbestos, the Clydebank Asbestos 
Group, the Scottish Trades Union Congress and 
Thompsons Solicitors, which were very much 
involved in the Rights of Relatives to Damages 
(Mesothelioma) (Scotland) Bill. Those same 
bodies have also been very much involved with 
Bill Butler in developing the bill that is before us, 
and they have thereby performed a valuable 
service to the Parliament by drawing various 
matters to our attention and seeking our support in 
finding a resolution. 

Again, I commend Bill Butler for introducing the 
bill and wish him well in his efforts to get it 
approved by the Parliament. 

14:59 
Mike Pringle (Edinburgh South) (LD): I, too, 

congratulate Bill Butler on all his hard work on the 
bill, and I echo all the comments that my colleague 
Robert Brown made. 

I agree that the law on damages for wrongful 
death needs to be modernised and consolidated. 
However, as I think the majority of members 
acknowledge—all those who have already spoken 
do—we cannot make progress unless the bill 
addresses the significant divisions of opinion on 
the key proposals for reform that were expressed 
in evidence to the committee. 

I start with the issue of the victim‟s claim. As the 
committee correctly recognised, there will always 
be a trade-off between the merits of simplicity and 
certainty on the one hand, and the flexibility that is 
needed to ensure that victims of wrongful acts are 
correctly compensated on the other. As the 
proposals stand, I am concerned that adopting a 
fixed figure of 25 per cent for the proportion that is 
to be deducted from a victim‟s income for the lost 
period sits too far towards simplicity, and that the 
bill suffers from inflexibility as a result. 

As Bill Aitken and others have said, a way 
forward on the issue could be the introduction of 
the 25 per cent figure as a rebuttable presumption 
rather than a fixed position in all cases. That would 
provide both a solid guideline for the judiciary and 
a yardstick to help victims in what will often be a 
difficult time for them. At the same time, it would 

maintain the flexibility required to allow for 
exceptions. 

The committee report was succinct in 
expressing the principle that should support a 
revamped damages system: 

“to restore the family‟s finances to what they would have 
been had the wrongful death not taken place”. 

I suggest that it is that principle, rather than a 
strictly mathematic one, that should underpin any 
bill. 

On relatives‟ claims, I want to address the 
question of who is entitled to claim patrimonial 
loss. As several members have argued, including 
my colleague Robert Brown, restricting entitlement 
to claim patrimonial loss to the immediate family 
runs the risk of narrowing the current definition, 
which I believe must be avoided. 

There is a question of balance. A definition is 
right and necessary for clarity, but any legislative 
attempt, whether intentional or otherwise, to 
narrow the current definition of who can claim 
would be a step backwards. That obviously leads 
to a second question, which is whether the current 
definition needs to be extended. I would not be 
against that concept in principle, but I share the 
committee‟s concerns that no such proposal has 
been consulted on and any definition would be 
difficult to establish. As I said, it is a matter of 
balance. 

As I said, the law on damages for wrongful 
death has needed modernisation for a long time—
the Scottish Law Commission makes that clear in 
its 2008 report. If we are going to take the 
necessary step forward, using either the Damages 
(Scotland) Bill or a future bill, that must be a step 
forward for all victims. Everyone affected by 
financial loss as a result of wrongful death should 
be entitled to the closure that compensation offers. 

I support the general aims of the bill, but I share 
the concerns expressed by the committee on 
several points of detail. Should the bill pass stage 
1—as I said, I will certainly support it this 
evening—I suggest that, in the limited time 
available, Bill Butler must work constructively with 
the minister to address the issues raised by the 
committee in its report. 

15:02 
Nigel Don (North East Scotland) (SNP): I start 

by congratulating Bill Butler on his pursuance of 
the subject. Without his determination, we simply 
would not have got here. I am also grateful to 
colleagues for addressing many of the points of 
detail in our report, which means that I will not do 
so. Instead, I will pick up four matters of principle 
that have emerged through the process that we 
have been through as the Justice Committee, and 
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I will ask one or two folk who are outside the 
committee to consider some of the issues that the 
process has thrown up. 

Of course, there are no personal comments in 
this contribution. Responsibility lies where it lies, 
and we need to try to find ways through the 
issues. 

The first point is that the bill has come to the 
Justice Committee relatively late in the session. As 
it happens, we have agreed to make it our 
member‟s bill priority. I am therefore sure that we 
will have time for it, and I am glad about that. 
However, I am conscious—Bill Butler will be the 
same—that other bills in the Justice Committee 
portfolio will probably slip as a result of the 
timetables that we have been given. That raises 
an important point that I want to make: if 
everything is referred to the Justice Committee, 
we will lose members‟ bills—we might have lost 
the Damages (Scotland) Bill if we had thought that 
others were a higher priority. We need to grasp 
that important matter as a Parliament. 

Secondly, this is one of several bills that have 
come from the Scottish Law Commission. It is fair 
to say that in this session we have made 
considerable progress in dealing with them, and I 
hope that the commission is happy with that, but 
we still do not have a mechanism in principle to 
deal with the good work that comes from the 
Scottish Law Commission to the Parliament. I put 
that issue before the chamber. I am not sure who 
should be responsible—the Presiding Officer, the 
Parliamentary Bureau or the Government—but we 
have to grasp the issue. The Scottish Law 
Commission is doing good and professional work, 
but unless we are careful some of it will simply be 
missed and not brought forward fast enough. 

Thirdly, I bring to members‟ attention a small 
point in the bill: the use of discounts—or 
multipliers—and the consideration of the time 
between the date of the victim‟s death, the date of 
settlement and the lifespan of any beneficiary 
thereafter. We have had some argument about 
which multiplier we should use and have been 
referred to the Ogden tables but, very late in our 
evidence taking, we came to the conclusion—at 
least, certainly, I did—that there should be two 
multipliers or two applications of the Ogden tables. 
We have the problem of deciding how to address 
and bring into the discussion an issue that has 
come late in our evidence taking. 

Fourthly, I will consider an issue to which Bill 
Aitken referred: the difficulties in Scots law when 
we have conflicting decisions. Brown v Ferguson 
and Guilbert v Allianz Insurance plc are conflicting 
High Court decisions on damages. Equally, 
whether psychiatric loss should be included in 
non-patrimonial loss is subject to conflicting outer 

house decisions: Gillies v Lynch and Ross v 
Pryde.  

I am concerned that, as far as I can see, we 
have no mechanism in Scots law for resolving 
those difficulties, other than by introducing 
legislation to the Parliament. That is wholly 
unsatisfactory because, unless legislation comes 
through the Parliament, we find ourselves in 
conflict with one of the meanings of the rule of law, 
which is that people have a right to know what the 
law is. Conflicting High Court decisions mean that 
we do not know what the law is. We must address 
that at some stage. 

15:06 
Claire Baker (Mid Scotland and Fife) (Lab): I 

am pleased to contribute to the stage 1 debate on 
the Damages (Scotland) Bill. I thank Bill Butler for 
his hard work in introducing the bill. He has 
provided a convincing, rational and passionate 
case for the proposed legislation.  

I recognise that the member, the Scottish 
Government and the committee all wish to secure 
fair compensation for those who are in the hugely 
difficult position of having lost in tragic 
circumstances a loved one upon whom they relied 
for financial support. However, some key 
disagreements remain about how that can best be 
achieved. As members can see from the stage 1 
report, although the committee supports the bill 
proceeding to stage 2, committee members do so 
with differing levels of enthusiasm. 

There are differing views on whether the bill 
should proceed as a separate piece of legislation 
or whether the Scottish Law Commission‟s three 
sets of legislative recommendations on damages 
should be advanced together. However, we would 
find the time to deal with the second option only in 
the second half of the next parliamentary session 
at best. Therefore, the decision comes down to a 
judgment on how urgent the need for legislation is 
and to what extent, and how many, families will 
continue to be disadvantaged or placed in 
extremely difficult circumstances without the bill. 

The committee remains divided on whether the 
benefits outweigh the risks. On balance, I believe 
that there is a strong case for pursuing the bill in 
this parliamentary session. I am not convinced that 
further delay or the amalgamation of the bill with 
the Scottish Law Commission‟s other 
recommendations would lead to any better 
legislation. 

The level of confidence in the extent and depth 
of the research is one of the problematic issues 
that the committee has faced in addressing the 
bill. Mr Butler argued at the outset of the process 
that there was no need for further consultation on 
the bill proposal. That argument was rejected by 
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the majority of the committee, a decision that Mr 
Butler later endorsed. 

Extensive consultation has now been 
undertaken. However, during stage 1, the case for 
additional evidence and further research was 
stated. At the heart of that was the committee‟s 
problem in coming to a firm view on the merits or 
otherwise of a fixed 25 per cent deduction for the 
victim‟s living expenses.  

I am persuaded by the arguments in favour of a 
fixed 25 per cent deduction, principally because it 
would reduce the need for intrusive questioning at 
an extremely difficult time—a set of circumstances 
that often leads to people being prepared to settle 
for less than they may be entitled to. It could also 
speed up the settlement of claims. 

The committee accepted the reality of 
undercompensation, but remained divided on 
whether a fixed 25 per cent deduction would be 
the correct response. However, it appears to me 
that the evidence supporting the 25 per cent 
deduction came from actual cases whereas the 
argument against a fixed deduction was largely 
based on hypothetical cases. All eventualities 
must, of course, be considered, but there is also a 
need for a degree of pragmatism. 

The committee has considered the merits of the 
Scottish Government‟s proposal for a rebuttable 
presumption, and encourages further exploration 
of that option if it can provide flexibility without 
undermining the benefits of the fixed reduction. 
That is a difficult task, which has now been passed 
to stage 2. 

I appreciate some members‟ cautiousness 
about the range of the evidence that was 
presented to the committee. However, I am not 
convinced that the remaining divisions can be 
addressed by pursuing further research or 
evidence. We might have pretty much reached the 
extent of the research that is available on the 
issue. It might be that some are still unhappy with 
the depth of the research that is available, but we 
are in danger of going round in circles with no 
resolution. As Mr Butler said in evidence: 

“There comes a point when it is necessary to cut to the 
chase and recognise that there is a body of evidence.”—
[Official Report, Justice Committee, 28 September 2010 ; c 
3550.] 

I support that view. 

If we start from the premise that, although there 
might be concerns that the evidence is not as wide 
ranging or as varied as we would like, it is as good 
as we are going to get, the issue comes down to 
whether a compromise can be reached on the key 
issues that are identified in the stage 1 report to 
allow the bill to proceed further. I welcome the 
commitment that the minister and Mr Butler have 

made today to work together to attempt to reach a 
compromise. 

The Damages (Scotland) Bill is the first 
member‟s bill that I have been involved with at 
stage 1, and I appreciate the committee‟s 
constructive and thoughtful approach to it. 
Although, as a committee substitute, I was not 
involved with the bill from the start, I look forward 
to that constructive approach being continued at 
stage 2. 

15:10 
Stuart McMillan (West of Scotland) (SNP): I 

am happy to take part in this debate on the stage 
1 report on the Damages (Scotland) Bill, which is 
being promoted by Bill Butler. I commend him for 
his efforts and determination thus far. 

Members will be aware of my interest in 
damages issues and my involvement as a 
member of the Justice Committee when it 
examined the Damages (Asbestos-related 
Conditions) (Scotland) Bill earlier in the session. 
Although I am not a member of the committee any 
more, I signed the proposal for Bill Butler‟s bill 
after meeting him some months ago, and I have 
been keeping an eye on the bill‟s progress through 
the committee. I am keen to ensure that members 
of the public can have confidence in the 
Parliament and its course of action in dealing with 
damages issues. In my opinion, the Parliament 
has dealt with the issues fairly and justly, and 
thankfully previous bills have succeeded. I am, of 
course, referring particularly to the asbestos-
related legislation in the current and previous 
sessions. 

The committee has recommended that the bill 
should proceed to stage 2, but members have 
spoken about a few issues that need to be 
resolved. I do not intend to go over old ground, but 
I will touch on one issue that I found of interest in 
the committee‟s report. With every paragraph, I 
was becoming more convinced that the 25 per 
cent compensation payment was the way forward, 
but then I got to the arguments against, and I 
thought that they were also logical and correct. I 
can therefore understand why the committee has 
recommended that Bill Butler and the Scottish 
Government should meet and attempt to resolve 
that vital issue. I was happy to hear Bill Butler‟s 
comments on the matter earlier in the debate. 

For me, this important aspect of the bill comes 
down to a couple of key points. The first is that we 
need to ensure that the claimant obtains their 
damages with as little delay as possible while also 
ensuring that they obtain a fair and equitable 
result. Secondly, we need to ensure that the fair 
and equitable damages award is just that for those 
who have to pay out. People might ask—I do not 
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know whether the issue was raised in the private 
sessions—whether it would be such a bad thing if 
the surviving relative or family was 
overcompensated by a small margin. After all, they 
have lost a loved one, and no amount of money 
will ever replace them, especially when they have 
been taken tragically through a wrongful death, but 
a slight overcompensation might not be a bad 
thing. 

There are various other issues in the bill that I 
would like to discuss, but time constraints prevent 
me from doing so. 

I fully appreciate that the bill, although short in 
page numbers, is not short in terms of the issues 
that it highlights and the questions that it raises for 
the committee, the Government, the Parliament 
and wider Scotland. 

I do not think that I am speaking out of turn 
when I say that every party in the Parliament 
wants to ensure that damages legislation is robust 
in order to protect our citizens. It could be argued 
that all three Scottish Law Commission reports on 
damages should be rolled up into one larger bill, 
and who knows what will happen post the election 
in May? However, the here and now dictates that 
the bill is trying to provide some solutions. It is 
clear that there are issues that require to be 
addressed, and I am sure that Bill Butler will have 
been working on them in anticipation that the bill 
will move on to stage 2. I will vote for the bill to 
proceed but, for the good of the bill and what it 
aims to do, it needs to address the many points 
and questions that the committee has raised. If it 
does that, it will be a thoroughly useful addition to 
the statute book. 

The Deputy Presiding Officer: We move to the 
wind-up speeches. 

15:14 
Robert Brown: In opening, I would like to make 

a couple of general comments. The bill is 
obviously about compensation-for-death cases, in 
which context all sorts of sympathies, emotions 
and horrible situations for families come into play, 
but it is important to remember that the job of the 
justice system is to do justice and to facilitate fair 
compensation, those issues notwithstanding. 
These are matters of judgment. In one or two 
speeches, there was just a hint that it was a bad 
thing that there were uncertainties and conflicting 
decisions in the law. That is obviously a bad thing 
to an extent, but the law is not a fixed, final sort of 
entity. 

Various attempts have been made, from the 
work of Gaius and Justinian in the days of Roman 
law to the development of the Napoleonic code, to 
create an all-encompassing and finalised 
provision, but such attempts do not solve the 

problems; they just add to the difficulties and 
change the basis of interpretation. The law is an 
evolving thing. However, in response to Nigel 
Don‟s point, it is fair to say that the damage to 
mental health that is done by the death of a 
relative and the Brown v Ferguson dispute are 
important issues, on which we need to have some 
clarity in the law if we are to move forward. 

We face another dilemma in properly hitting the 
right balance between doing justice and officious 
fiddling. Such issues have emerged during the 
bill‟s consideration. Some parts of the bill will 
undoubtedly do good, but on others there are 
distinctly mixed views about the way forward. 

When I was in practice, the solatium for the 
emotional stress and suffering that resulted from 
the loss of a spouse was typically around £14,000. 
In total, death claims would usually be much more 
substantial because of claims for loss of support, 
services and other expenses, but it was 
nevertheless extremely difficult to explain to a 
relative that our society valued a human life at no 
more than £14,000. 

The bill proposes a number of miscellaneous 
but interconnected changes. The committee rightly 
recommended that the mental disorder issue 
should be left to be dealt with in separate 
legislation that is properly considered and 
consulted on. It is difficult to fiddle about with that 
area without having much fuller evidence. The 
committee was also unpersuaded of the case for a 
new name for the grief and loss of society heads 
of damages, because it seemed to me and to 
others that the current heads of damages are 
perfectly well understood—the mental disorder 
issue aside—and that changing the names would 
risk unintended consequences. Whether it is 
known as solatium, loss of society or, as the bill 
suggests, a “grief and companionship award” is 
inconsequential. 

The important issue of the 25 per cent, which 
lies at the heart of most of the disputes that 
surround the bill, has already been touched on. 

I have a brief point to make on the victim‟s living 
expenses and the income of the partner. Although 
I agree with others that it is appropriate to 
separate that out and to remove it from the 
calculation, it cannot be removed entirely because 
of the need to look at household expenditure and 
costs of that sort. Bill Butler would no doubt say 
that that works both ways, but it is an important 
point nevertheless. 

On the definition of relatives who are entitled to 
claim, I simply say that I support the current law. I 
am not persuaded by the bill‟s proposal to narrow 
the current definition, nor by the suggestion that it 
should be widened. It is a proper part of a legal 
system to define who is close enough to the victim 
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to be given a right to damages in the event of 
traumatic death. It is not the job of the law to 
provide a right to damages in all situations, 
however remote the connection between the 
parties. 

One final general issue is whether the bill should 
proceed to finality in the present session of 
Parliament or whether it would be preferable for a 
composite bill that took on board the other Scottish 
Law Commission reports in this area to be 
introduced at a future date. It is understandable 
that the Scottish Government believes that more 
research is needed, but it might be overstating the 
case a little. Like Claire Baker, I am not totally 
persuaded that much new would come out of that. 
I rather think that I would be reluctant to go against 
the Government‟s view, given the complexity of 
the issues. At present, however, I commend Bill 
Butler‟s efforts and urge Parliament to support the 
bill at stage 1. 

15:19 
John Lamont: This has been a useful debate, 

and has highlighted the need to reform the way in 
which Scots law deals with damages. A number of 
useful speeches have been made, most of which 
have centred on two key points: the 25 per cent 
deduction for living expenses and the proposed 
changes to the definition of relatives who are able 
to claim damages. 

Stewart Maxwell‟s speech was useful in 
highlighting the committee‟s concerns about the 
25 per cent loss of earnings deduction. Mike 
Pringle highlighted the need for reform but 
expressed the concern that the proposed 
approach—particularly in relation to the 25 per 
cent rule—might be too simplistic. I share those 
concerns and am therefore sympathetic to the 
rebuttable presumption. The Justice Committee‟s 
report stated: 

“If a rebuttable presumption could be drafted in such a 
way that it provides flexibility only when it is needed, 
without undermining the benefits of a fixed deduction in the 
majority of cases, it might still offer the best way forward. 
The Committee therefore urges Mr Butler and the Scottish 
Government to engage constructively in consideration of 
this question.” 

The Scottish Conservatives see that as an 
attractive compromise, as in most cases it would 
avoid the distress caused by having to go through 
family accounts when the relatives are feeling 
particularly vulnerable, but at the same time it 
would enable defenders to oppose settlements 
where the 25 per cent deduction was not 
appropriate. The rebuttable presumption would 
also be an invaluable tool where families felt that 
they were being undercompensated. We urge Mr 
Butler and the Scottish Government to work 
together on the issue to try to find a way forward 

that will ensure that no family has to go through 
unnecessary distress and that they are protected 
and given the right level of compensation. 

Before I close, I want to deal with the definition 
of relatives and their ability to make a claim. Part 
of the difficulty with the bill is the requirement for a 
degree of ambiguity. The bill must allow for 
flexibility, as people have different personal 
circumstances. However, it must also provide 
protection, to ensure that those who need and 
deserve compensation receive it quickly and 
painlessly. Section 14 would remove the rights of 
certain relatives to claim for damages, even if they 
could show that they had been supported by the 
victim. Of those who would not be able to claim, 
the Justice Committee was given the example of a 
niece or nephew who was supported through 
university by their aunt or uncle. 

Although we do not want to prevent those who 
have entitlement to claim from doing so, we also 
recognise that there is a finite amount of 
compensation. The Justice Committee report 
says: 

“real injustice could result if too much were taken away 
from family members to compensate relatively casual 
acquaintances.” 

One way of addressing that problem would be to 
limit the right to claim to those who are able to 
establish a substantial loss of support. A definition 
of “substantial” would be required to ensure that 
the net was not cast too widely or not widely 
enough, as that could provide further difficulties. 

I am pleased that Bill Butler has indicated a 
willingness to resolve difficulties with the Scottish 
Government and others to take matters forward, 
and I again congratulate him on bringing the bill to 
this stage.  

15:22 
James Kelly (Glasgow Rutherglen) (Lab): 

Like others, I pay tribute to Bill Butler for bringing 
this important bill to the chamber and for his hard 
work on and dedication to it, which was clear to 
anyone who watched his efforts at the Justice 
Committee when he gave evidence. He clearly 
has not only a lot of knowledge of the issues but a 
tremendous amount of commitment. I also want to 
put on record my thanks to the Justice Committee 
clerks and my fellow committee members for the 
work that they have done on the bill. 

This is clearly an important issue. The Law 
Commission identified it as such and said that 
there was a need for the Damages (Scotland) Act 
1976 to be reformed.  

There can be no worse thing than to lose a 
relative in an industrial accident, but having the 
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rigmarole of going through an extensive 
compensation case cannot help.  

It is quite clear from the evidence that we heard 
and from the Law Commission‟s report that the 
system is not working effectively. We owe it to the 
hundreds of victims throughout Scotland—whom 
Bill Butler referred to—to act and put in place a 
more efficient system that works more quickly and 
is less stressful and emotionally painful for 
relatives. We need some simplicity. 

The debate and the Justice Committee report 
have thrown up a number of key issues, among 
them the 25 per cent deduction for living 
expenses, and the corollary of that, which is the 75 
per cent that represents the money that the victim 
spent supporting the family.  

The committee heard conflicting evidence on 
the 25 per cent figure—some members have 
spoken about the conflicting case law. However, I 
agree with Robert Brown that we must consider 
other matters in order to take a position. I am 
persuaded on the 25 per cent figure; I give a lot of 
weight to the evidence from Thompsons Solicitors 
on the need to specify a figure. It would offer 
certainty, speed up the process and save time and 
resources. That would ultimately help to deliver a 
less stressful system for victims. There is a duty 
on us in the Parliament to try to do that. 

Having a rebuttable presumption has been 
another controversial issue. I am not sympathetic 
to a rebuttable presumption, on the basis that it 
could open the floodgates for challenges to 
compensation claims. That would result in cases 
taking longer, and it would not deal with the issues 
that the bill was introduced to address. However, I 
recognise Bill Butler‟s genuine offer to enter into 
discussions to reach a compromise on that, which 
I am sure that the minister will try to 
accommodate. I hope that we can address the 
issues that have been raised in this debate and 
the committee report, and seek to progress the bill 
in the current session of Parliament. 

15:26 
Fergus Ewing: This debate has been useful. It 

was led by Bill Butler and included a contribution 
from Bill Aitken, who ably set out the committee‟s 
position. It also included contributions from 
members on all sides of the chamber that 
highlighted the two strands of what we are seeking 
to do. There is the emotional strand, as we are 
trying to ensure that those who have lost a loved 
one through the negligence of a third party receive 
fair compensation. As human beings, we all 
respond to that pull. There is also the intellectual 
strand, as we must ensure that we pass legislation 
that is correct and based as far as possible on 

accurate evidence, which we must do our 
reasonable best to seek out. 

I am happy to pay tribute to Bill Butler for his 
work in focusing attention on the issue. We have 
had an excellent constructive dialogue from the 
outset, which I am sure will continue. 

I will cut to the chase and be candid. We need 
greater confidence that it is right in each and every 
case to assert that the fatally injured person spent 
around 25 per cent of his net income on himself. 
As far as the Government is aware, no firm 
evidence has been produced to prove that that is 
the right level in the average case, nor to indicate 
how much variation from the average there might 
be. The Scottish Law Commission did no more 
than 
“suggest that 25% falls within the range of what might be 
considered reasonable”, 

in its “Report on Damages for Wrongful Death”. It 
also acknowledged that there is an “absence of 
accurate figures” to substantiate the 25 per cent 
figure. 

Members have referred to the evidence from 
Thompsons, and we are grateful for the effort that 
the firm has made. However, none of that 
evidence appears to demonstrate clearly that 25 
per cent of net personal income is what people 
always or normally spend on themselves. Indeed, 
it would be a somewhat odd and unduly uniform 
world if every person spent exactly the same 
amount of money on themselves. It does not feel 
right that that would be the case, given the 
vagaries of human nature and the differences in 
spending practices that we know there are 
between people. 

We also need greater confidence that it is right 
in each and every case to conclude that the 
surviving spouse‟s income should be entirely 
disregarded. That proposal seemed to elicit the 
most vehement opposition from defenders, even 
from those such as Aviva and the Forum of 
Scottish Claims Managers, which were prepared 
to make concessions elsewhere. 

Lest it be thought that only defenders had 
concerns, I note that, in relation to the risk of 
overcompensation, the judges of the Court of 
Session advised that 
“to ignore completely the income of a surviving spouse or 
partner, which may be substantial, gives rise to such a 
risk.” 

However, I accept that the Justice Committee was 
not persuaded by such concerns and I will 
certainly reflect on that. 

Mr Butler may feel that my plea for more 
evidence may be becoming a little bit repetitive, 
but I submit that we cannot make legislative bricks 
without evidential straw. Evidence is essential if 
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we are to gain the confidence that is necessary for 
fixing a one-size-fits-all rule in statute for a 
generation. Where might such evidence come 
from? It seems not unreasonable to expect that 
pursuers‟ agents may have relevant data on file, 
given that we are told that they have had to be 
ready to prove personal expenditure levels in all 
past cases. If that does not prove possible, given 
that we do not have time for fresh research, it 
might be helpful to know whether there is evidence 
that the approach that we are being asked to 
adopt has been successfully adopted elsewhere in 
the world. Unless such evidence is available, we 
might need to consider the merits of introducing 
rebuttable presumptions instead of rigid rules. 

Presiding Officer, I note that my time has 
expired, so I will ignore the final four or five pages 
of my speech and reiterate my pledge to every 
member of this Parliament—but most especially to 
the member in charge of the bill, Mr Butler—that 
we will, in the way that we have set out today, do 
our best, working with all parties and all MSPs, to 
seek to find a solution that achieves fairness. 

15:31 
Bill Butler: This has been a considered and 

detailed debate on a very serious area of law. I 
welcome members‟ thoughtful contributions and 
the constructive tone of all the speeches. I will try, 
in the time available, to respond as best as I can 
to the issues that members have raised. 

Before I start on that, I reiterate the pledge that I 
gave in my opening speech to work constructively 
with the minister, committee members and all 
members across the chamber to see whether we 
can get to a piece of legislation that is resilient and 
evidence based. 

As the minister rightly said, the bill‟s aim is fair 
compensation for victims of wrongful death. We 
can all agree with that. The bill seeks to give 
certainty, minimise intrusive investigation and 
expedite the awarding of appropriate damages. 
We can all agree with those general aims and 
objectives. However, there is the question of the 
25 per cent deduction for living expenses and the 
obverse 75 per cent calculation for the amount 
spent on supporting relatives. Getting to a place 
where all of us—or certainly the majority of us—
agree on the way to meet the concerns of both 
those who fear undercompensation and those who 
fear overcompensation will be a real challenge, 
but that is the task that we face. I do not pretend 
that it will be an easy one. Members of the 
committee and, especially, the minister know that 
it will be difficult. Indeed, Lord Drummond Young 
said in his evidence that the problem with a 
rebuttable presumption 
“is that it would still be necessary to perform the upsetting 
and difficult exercise of going through the household 

accounts ... with the surviving spouse or another member 
of the family. In one sense, things would be worse than 
they are at present. Currently, the exercise is done at the 
outset of proceedings ... If there is a rebuttable 
presumption, in many cases the exercise would be 
performed at a later stage ... under pressure of demands 
for information from the defender”.—[Official Report, 
Justice Committee, 14 September 2010; c 3444.] 

It seemed to Lord Drummond Young that that 
would be the worst of all possible worlds. I would 
still tend to agree with that, if the provision were 
simply to be phrased as “on special cause shown”, 
and I think that the minister agrees with me that 
that is too wide. We must try to find a form of 
words such that we draft a piece of law that will 
delimit the right of defenders to say that there is a 
rebuttable presumption there that they wish to 
follow. We do not want an open door to all 
defenders, as that would be worse than the 
situation in the law that is extant. That is clearly a 
difficulty, but I will work closely with the minister, 
committee members and all other members to 
overcome it. 

Let us turn from difficulties to points of 
agreement. Many members, including the minister, 
Richard Baker, John Lamont and Mike Pringle, 
have talked about the definition in section 14 of 
relatives who are entitled to claim. I agree with 
members that the definition is too narrow and 
restrictive, and I am more than willing to work 
closely with colleagues to find ways in which we 
can amend it. The committee helpfully said in 
paragraph 190 of its report that, taking all of the 
factors into account, including the unfairnesses 
with regard to nephews and nieces that Stewart 
Maxwell alluded to in the committee, we should 
perhaps go back to the status quo. I am not 
averse to that. I think that we can progress that 
matter. 

Bill Aitken, the minister and Nigel Don 
mentioned the application of the multiplier. I tend 
to agree with paragraph 169 of the report, which 
states: 

“the Committee is satisfied that there is a better 
argument for running a single multiplier from the date of the 
court order than from the date of death.” 

I know that the minister said that there is still work 
to be done on that, but I think that the general 
thrust of the committee‟s observation is correct. 

On mental disorder, paragraph 127 of the 
committee‟s report states: 

“the Committee believes the better course would be to 
remove section 4(3)(b) altogether, so as to leave the law in 
this area essentially unchanged”. 

It is my intention to lodge an amendment to 
remove section 4(3)(b). I hope that that will take 
away that difficulty. 

Members have mentioned other issues, and I 
am sorry that I have not been able to touch on 
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every issue. However, it is positive that there is 
almost total agreement about the disregard of the 
spouse‟s income. 

We all want to provide justice and dignity for 
victims and their loved ones, and we all agree that 
the current system can be improved so that it 
provides a fair level of compensation in cases of 
wrongful death without the need for unnecessarily 
long and distressing court cases. Members must 
put the needs of victims first, and the sensible 
proposals in the bill need to be implemented 
urgently. I appeal to all members to support the bill 
at stage 1. Together, we can make it work and 
improve the law of Scotland. 
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Decision Time 

17:20 
The Presiding Officer (Alex Fergusson): 

There are two questions to be put as a result of 
today‟s business. 

The first question is, that motion S3M-7566, in 
the name of Bill Butler, on the Damages 
(Scotland) Bill, be agreed to. 

Motion agreed to, 
That the Parliament agrees to the general principles of 

the Damages (Scotland) Bill. 
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Justice Committee 
 

Damages (Scotland) Bill 
 

Letter from the Minister for Community Safety to the Convener 
 
I wrote to you on 10 December, ahead of the Stage 1 debate, to provide an initial 
reaction to the Justice Committee’s report.  During the debate on 15 December I was 
able to expand on a few of the key points.  I have subsequently had an opportunity to 
discuss the issues further with Bill Butler and his advisers; I have asked my officials 
to continue to liaise with them.  I am also willing to have discussions with the justice 
spokespeople of the parties, as indicated previously, and I have already had a useful 
discussion with Richard Baker. I am writing now to provide the Scottish 
Government’s formal response to the Committee’s report [please see Annexe B], 
which largely follows the same structure and which should also serve as the update 
requested in your letter of 13 January [please see Annexe A].  If the Committee 
would find it useful for me provide further briefing in person, ahead of the formal 
Stage 2 session on 1 February, please let me know. 
 
As the Bill was recommended by the Scottish Law Commission after a considerable 
period of consultation and deliberation, it must command a high degree of respect.  
With that in mind and notwithstanding the formidable challenges identified by the 
Committee, the Scottish Government remains hopeful that, with appropriate 
amendments, it will be able to support the enactment of this legislation. 
 
I am copying this letter to Bill Butler and also to Richard Baker, Robert Brown, 
Patrick Harvie, John Lamont and Margo MacDonald.  In addition, given the 
connection with the Scottish Law Commission’s report on Damages for Wrongful 
Death, I am also copying this letter for information to its Chairman, Lord Drummond 
Young.  My officials will be sending a copy for information to each of the respondents 
to our consultation exercise. 
 
 
Fergus Ewing MSP 
Minister for Community Safety 
18 January 2011 
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Annexe A 
 

Letter from the Convener to the Minister for Community Safety 
 
Damages (Scotland) Bill 
 
As you are aware, the Committee’s Stage 1 inquiry on the above Bill, and the 
Scottish Government’s own consultation, made clear that there was a significant 
degree of controversy and disagreement among stakeholders on various important 
points of detail.  I think it was common ground among all speakers in the Stage 1 
debate that a process of further discussion and negotiation would be required if 
satisfactory solutions were to be found in the limited time available for the Bill before 
dissolution.  
 
It was on that basis that the Justice Committee, in the context of reviewing its work 
programme on 14 December last year, agreed to seek a written update from the 
Scottish Government, prior to Stage 2, on progress with negotiations with Bill Butler 
and with relevant stakeholders. 
 
I can confirm that Tuesday 1 February will be the date for Stage 2 (and hence the 
final lodging-day will be Thursday 27 January).  If possible, I would like the 
Committee to be able to consider your update at the previous Committee meeting 
(25 January) and would therefore be grateful if it could be received by the clerks by 
noon on Thursday 20 January.  If this is not practicable, receipt by noon on 
27 January would enable the update to be circulated for the Stage 2 meeting. 
 
It would be helpful if the update could briefly indicate what Ministerial or official 
discussions have taken place, both with Mr Butler or his advisers, or with 
stakeholder interests, since the Stage 1 debate; and what progress has been made 
towards clarifying the Scottish Government’s own position on the way forward for the 
Bill.  Any further information you have received from the actuarial profession (on the 
multiplier issue) or from the UK Government (in relation to the Statement of Funding 
Policy) could also be included. 
 
A copy of this letter goes to Bill Butler. 
 
Bill Aitken MSP 
Convener, Justice Committee 
13 January 2011 
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Annexe B 
 

Scottish Government Response to the Justice Committee Stage 1 Report 
 
Background 
 
The package of legislative reforms in the Bill were recommended by the Scottish 
Law Commission and represent the outcome of an extended period of consultation 
and deliberation.  Fundamental components have been endorsed by the Law 
Society of Scotland and by the Faculty of Advocates, although concerns were 
expressed about some aspects of the proposed regime.  The Judges of the Court 
of Session were less persuaded of the merits of the proposed regime, but 
considered that it could be made more acceptable by adopting a twin-track 
approach, with different provisions according to whether or not the victim had 
dependent children.  A number of other stakeholders expressed views on how the 
proposed regime might be enhanced, and although there was a broad pursuer / 
defender split in perspectives, this was not the case on every individual issue. 
 
Issue 1: Victim’s claim – 25% deduction for living expenses; 
Issue 3: Relatives’ claims for patrimonial loss – calculation of amount spent on 
supporting relatives 
 
Although these issues are addressed separately in the Committee’s report, they are 
addressed together here as there are connections between them. 
 
There is agreement with the Committee’s conclusion that a 75% fixed figure for 
relatives’ claims would generally be likely to be “the obvious corollary” of a fixed 25% 
deduction for the victim’s living expenses.  However, some doubts remain: 

(i) that a 25% / 75% split would be a reasonable approximation of the 
spending patterns of all, or even most, individuals; and 
(ii) that an individual’s spending patterns are unaffected by the circumstances, 
including the net income, of other family members. 

 
There must be reservations about establishing a rigid, one-size-fits-all statutory 
approach based centrally on those propositions given that, as the Minister said in the 
debate, “it would be a somewhat odd and unduly uniform world if every person spent 
exactly the same amount of money on themselves. It does not feel right that that 
would be the case, given the vagaries of human nature and the differences in 
spending practices that we know there are between people”.  In day-to-day life a 
great diversity of values, attitudes and lifestyles can be encountered – from the self-
indulgent who neglect their families to focus on their own personal desires, 
obsessions and addictions, to paragons who make great personal sacrifices for the 
wellbeing of their families.  Therefore, when trying to put wronged people back into 
the financial position that they would have been in had the wrong not happened, it 
would be a major step to proceed on the basis that, from one end of that wide 
spectrum of humanity to the other, there will be anything like a standard spending 
pattern. 
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It must also be doubtful that an individual’s spending patterns will always be entirely 
unaffected by the circumstances, including the net income, of other family members.  
In that regard, it is noted that the Committee had doubts about the conclusions which 
might be drawn from the “worked example” provided by the Scottish Government.  
That particular example, as the Committee will recall, was “…produced to try to 
explain the thinking of the proposal’s opponents, as we understand it, rather than our 
own views…”.  But the Scottish Government’s own views now, having reflected on 
the issue and on the Committee’s report, are indeed that the concerns of the 
proposal’s many opponents – including the Judges of the Court of Session – have 
not been convincingly discredited.  In reaching this view there is agreement with the 
Committee’s observation (paragraph 146) that “the underlying principle must be to 
restore the family’s finances to what they would have been had the wrongful death 
not taken place”.  However, there may be some merit in the argument that this 
requires the lost net contribution (i.e. income minus expenditure), rather than just the 
lost income-stream from the victim’s earnings, to be compensated.  The three 
scenarios annexed to this response may help to illustrate the point.  They are 
hypothetical but realistic; they appear to suggest that there may be some doubt 
about the validity of applying section 7(1)(b) of the Bill on a universal basis. 
 
As regards evidence, in his contribution to the Stage 1 debate the Minister referred 
to the fact that, as regards a victim’s personal expenditure, the Scottish Law 
Commission itself acknowledged that there is an "absence of accurate figures" to 
substantiate the 25% level and that, in evidential terms, the Commission did little 
more than "suggest that 25% falls within the range of what might be considered 
reasonable".  There must be some concern about that, given that what is being 
contemplated is the introduction of an inflexible figure for all people in all 
circumstances, possibly for a generation or more. 
 
The Minister has suggested potential sources of evidence.  As one example, he 
mentioned during the debate that pursuers' agents, such as Thompsons, may have 
relevant data on file, given that it has been said that they have had to be ready to 
prove personal expenditure levels in all past cases.  Such data, if independently 
verified, could be enormously helpful.  Meantime, the Scottish Government agrees 
with the Committee that “…the most that can be established from the information 
currently available is the likely impact of the Bill on multiplicands in a large number of 
individual cases”.  The information says that multiplicands would increase, but it 
does not say in how many cases it would increase by too much or too little – this is 
because it does not appear to say much about the actual expenditure patterns of the 
individuals and families involved. 
 
There is, of course, one quite recent case which does give some detailed 
information.  That is the road traffic accident case of Jean Francois Guilbert and 
others v. Allianz Insurance plc, which was decided in the Outer House two years ago 
(i.e. after the Commission’s report was published).  After thorough consideration of 
the evidence and with detailed reasoning, Lord Kinclaven’s decision – which was not 
challenged by appeal – was that in the particular circumstances of that case, rather 
than 25% (as proposed by the pursuers) or approaching 50% (as proposed by the 
defenders), “it would be fair and reasonable to make a deduction of 30% in relation 
to past loss of support and 35% in relation to future loss of support”.  While the fact 
that this case reached the Outer House suggests that it was atypical and should not 
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per se be given undue weight, it should at least give pause for thought that a recent 
evidence-based judicial decision in this area reached a conclusion that is a 
significant distance from the standard proposed by the Bill. 
 
As a final consideration on these matters, when tackling an issue of such 
longstanding and common concern, it is probably worth asking – does any other 
modern legal system take this approach and, if not, why not?  It is not clear that 
those questions have been dealt with. 
 
Conclusion 
 
Consequently, the Scottish Government remains sceptical about the extent of the 
basis for some of the propositions at the heart of this Bill.  As the Scottish Law 
Commission itself recognised, they would lead inevitably to a range of instances of 
under-compensation and over-compensation.  The magnitude of the range has not 
been quantified, but in some cases it could be substantial, unfairly penalising 
individual victims and their families in the former category, or unfairly penalising the 
generality of ordinary insurance policyholders and taxpayers in the latter category (a 
particular concern when it has been generally acknowledged that those with most to 
gain under the Bill are the relatively high earners). 
 
Such disadvantages could be accepted only if they were to be more than offset by 
advantages in other areas – and those advantages could be achieved in no other 
way.  But while a number of such potential advantages have been suggested – 
notably that an end would be brought to the widespread undercompensation which 
allegedly arises under the current approach, and that the scope for financially and 
emotionally costly investigation would be curtailed – little real evidence has so far 
been produced to substantiate them. 
 
One option in these circumstances would be to invite either the Scottish Law 
Commission or a specially convened expert group to review the issues in a 
considered fashion.  But such a course would take time and would trouble those who 
have argued that this area of the law requires reform more urgently than other areas.  
The Scottish Government does not dismiss that concern even though, as previously 
said, whereas from time-to-time representations are received from citizens 
suggesting that they have suffered a financial and emotional injustice because of the 
state of the law in areas such as time-bar or succession, representations – let alone 
evidenced representations – are very rarely received from citizens suggesting that 
they have suffered financial and emotional injustice because of the state of the law 
on wrongful death. 
 
Against that background, as there are obvious objections to the all-or-nothing options 
of simply accepting or rejecting the central features of the reform package in their 
entirety, the Scottish Government has sought constructively to explore whether there 
is some middle course, potentially through the introduction of a rebuttable 
presumption.  In so doing, the concern that open-ended provisions (e.g. simply “on 
special cause”) could secure the worst of both worlds rather than the best, has been 
recognised and shared.  Consequently, the Scottish Government essentially accept 
the Committee’s conclusion (paragraph 107) that “if a rebuttable presumption could 
be drafted in such a way that it provides flexibility only when it is needed, without 
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undermining the benefits of a fixed deduction in the majority of cases, it might still 
offer the best way forward”. 
 
The challenge then, of course, is to develop the mechanism, criteria and 
consequences which would be appropriate – i.e. what should be required in order to 
set aside a standard (e.g. 25% / 75%) rule, how should it be demonstrated, and what 
should take the place of that rule if it is set aside? 
 
As regards the mechanism, there appears to be a spectrum of options between the 
Bill’s current proposal (where there is absolutely no flexibility to take account of 
significantly atypical cases) and a general exemption provision which would allow (or 
require) the standard regime to be set aside “on special cause shown” (where there 
is concern that it could be so open-ended as to defeat a key purpose of the Bill’s 
core provisions).  The potential intermediate mechanisms might include: 

1. a stronger general exemption provision, with a higher level of qualification 
than “on special cause shown”.  Possible options which could be explored 
include e.g. “on exceptional cause shown” or “where applying the rule 
would result in a manifest injustice”. 

2. a list (either an indicative non-exhaustive list, or a definitive one) of 
general issues or specific criteria which could or should be taken into 
account and could or would lead to the standard approach being set 
aside. 

3. a combination of those two mechanisms, with a stronger general 
exemption provision being supplemented with a list (either an indicative 
non-exhaustive list, or a definitive one) of general issues or specific 
criteria which could or should be taken into account in determining 
whether the exemption applies. 

 
Aside from option 1, which leaves open the sort of matters to which the courts might 
have regard, the other options would require the specification of a range of relevant 
general issues or specific criteria.  The process of identifying such issues and criteria 
would itself need to be evidence-based, which raises problems of the type previously 
discussed.  It is, however, possible to suggest in broad terms the nature of some of 
the issues / criteria which may be worthy of consideration1.  In principle, for example, 
legislation could provide that a 25% / 75% rule should normally apply in all cases, 
with the caveat: 

                                            
1 There may also be other issues / criteria that could be deemed relevant and useful.   For example, some 
consideration has been given to the option of specifying that a 25% / 75% regime should apply only for the 
victims of fatal diseases and not the victims of fatal accidents.  This could reflect an expectation that, compared 
with the victims of fatal accidents, the victims of fatal diseases may be a relatively more homogeneous group 
(e.g. at least as far as mesothelioma victims are concerned, tending to be relatively elderly and, often but not 
always, to be from a similar income bracket).  Moreover, the supplementary financial data supplied by Mr Butler 
and Thompsons appear to suggest that the impact of the proposed regime on multiplicands would be significantly 
greater in fatal accident cases than in fatal disease cases, and an increase of such magnitude may warrant 
further examination in order achieve confidence that it would be justified.  However, the Committee itself noted 
(paragraph 106) that while “a different balance of considerations may apply according to the type of wrongful 
death claim that is involved” and “on the face of it, this might suggest different approaches to dealing with 
different types of wrongful death claim... the Committee would need a lot of persuading before it could accept any 
such differentiation in the law, and cannot be confident on the basis of the evidence currently available that this 
would generate more fairness overall than sticking to a uniform approach”.  The Scottish Government would 
likewise take a lot of persuading that this would be the right approach. 
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a) that it should not apply if the victim had no dependent children2 (if specific 
criteria are preferred) or, alternatively (if general issues are preferred) it 
should not apply if the age / number of dependent children indicate that it is 
exceptionally inappropriate; 
b) that it should not apply if the victim or his/her partner have an exceptional 
and atypically high joint net income (say, for illustrative purposes, more than 
£100,000)3 
c) that it should not apply if there was an exceptional and atypically high 
divergence between the net income of the victim and his/her partner (say, for 
illustrative purposes, that one was more than four times as high as the other)4 

 
Where a standard rule were disapplied for such reasons, it would be necessary to 
specify the consequence.  This could be that either (i) a different (e.g. perhaps 35% / 
65%, or 20% / 80%) rule would apply or (ii) the assessment would be left (as now) to 
the court’s discretion. 
 
In principle, such an approach would seem to have potential.  However, moving from 
the abstract example above to the determination of an appropriate statutory 
provision would require dialogue with stakeholders and the consideration of evidence 
and, while that would normally be possible prior to the introduction of a Bill, it is 
difficult to be confident that it can be done sensibly within the very narrow confines of 
the current legislative timetable.  But it is, perhaps, the best option and we are open 
to suggestions as to whether and how it might be pursued. 
 
 
Issue 2: Relatives’ claims for non-patrimonial loss 
 
There were two principal issues considered under this section and the Committee’s 
conclusions on both can be supported. 
 
Like the Committee, the Scottish Government has no strong views as to what an 
award for non-patrimonial loss should be called.  Acknowledging that there does not 
appear to be a consensus behind either the proposed “grief and loss of 
companionship award” label or any alternative, there does indeed seem to be a case 
for setting the issue to one side and leaving a name (which might be no more than 
the relevant section number) to emerge through practice over time. 
 
As regards the consideration of mental disorders, the Scottish Government agrees 
with the Committee’s view (paragraph 127) that section 4(3)(b) of the Bill should be 
deleted.  This is a complex area of law, with conflicting Outer House precedents, and 
                                            
2 The Judges of the Court of Session recommended that “if a set figure approach [which they oppose] is to be 
adopted then it should at the very least be one which provides for different figures in cases where there are both 
a spouse/partner and dependent children and cases where there are no such children”.  Other stakeholders, 
such as AXA Insurance and the Medical Protection Society, suggested that 25% might be more appropriate (or 
less inappropriate) for cases involving dependent children than for other cases.  Of course, this would still be 
something of a blunt instrument, given that the financial outlook for a victim with one 16 year old child is likely to 
be rather different to that facing a victim with several children at primary school. 
3 Although the position later changed, the Law Society of Scotland suggested in response to Mr Butler’s 

consultation exercise that special provision might be appropriate in relation inter alia to “high-value cases”. 
4 Several major stakeholders have suggested that ignoring the surviving spouse’s income will lead to particularly 
inappropriate outcomes when that income was significantly more than the victims. 
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it seems preferable that determinations should await either an Inner House ruling or 
the outcome of a consultation exercise on the broad area of damages for psychiatric 
injury. 
 
Issue 4: Relatives’ claim for patrimonial loss – application of multiplier 
 
Given the choice of applying a multiplier from the date of death (as now) or from the 
date of settlement (as proposed), the Scottish Government had reached a fairly clear 
conclusion – in line with the Committee’s own view (paragraph 169) – that the latter 
course seemed justified.  Indeed, it seemed to be an overdue reform which would 
justify legislation even if nothing else did. 
 
In principle there does appear to be some logic to Committee’s suggestion 
(paragraph 170) that there may be an alternative, double-multiplier approach.  
Having reflected on the matter, however, and subject to receipt and consideration of 
advice that has been commissioned from the Government Actuary, the Scottish 
Government remains inclined to support the approach set out in the Bill.  
Independent experts (the Scottish Law Commission, the Law Commission for 
England and Wales, the Actuarial Profession and the Ogden Working Party) appear 
generally to have argued – in the context of this Bill or previously – that date of 
settlement is more appropriate than date of death.  None of those independent 
experts appears to have recommended a dual-multiplier approach and, in recent 
dialogue with the Scottish Government, the Chair of the Ogden Working Party has 
firmly recommended against it. 
 
Issue 5: Relatives’ claim for patrimonial loss – definition of relatives entitled to 
claim 
 
As a point of principle, the Committee is unquestionably right to take the view 
(paragraph 187) that “bringing greater simplicity and clarity to the law is certainly not, 
in itself, a good enough justification” for enacting legislation which would deny the 
provision of appropriate compensation.  It is, therefore, to be welcomed that the 
Committee has concluded that it would be unfair to narrow the range of relatives who 
are eligible to claim for proven patrimonial loss, as proposed by the Bill. 
 
On the issue of whether the scope for claiming for damages for proven patrimonial 
loss should be widened, the Committee’s caution is fully understood.  It is interesting 
to note that the Law Commission for England and Wales recommended the 
introduction of an additional “residual” category in its 1999 report on Claims for 
Wrongful Death and that the previous UK Government, after further consultation, had 
proposed such an extension south of the border through its draft Civil Law Reform 
Bill.  However, the current UK Government has recently announced that it does not 
intend to proceed with that reform.  Against that background, and bearing in mind 
that the option did not feature in the Scottish Law Commission’s report and, 
consequently, it was not covered in subsequent consultation exercises, it may be 
that an exploration of the relative merits of such an extension in Scotland is best left 
for another day. 
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Subordinate Legislation 
 
As regards the “Henry VIII” power proposed by section 18 of the Bill, the Scottish 
Government understands the concerns that were raised by the Subordinate 
Legislation Committee.  However, any body of new law, particularly one contained in 
a Bill covering complex reform measures, gives rise to a need for a range of ancillary 
provisions.  It can be appropriate that the power to make such provision should 
extend to modification of enactments, including the Bill.  Without the power to make 
incidental, supplemental and consequential provision it may be necessary to return 
to the Parliament, through subsequent primary legislation, to deal with a matter that 
is clearly within the scope and policy intentions of the original Bill.  That could crowd 
out other work and would not be an effective use of either the Parliament’s or the 
Scottish Government's resources. 
 
It is quite evident that this particular Bill deals with a complex area and it may be that 
provisions will be enacted which, in light of experience and evidence, prove to be 
problematic.  In such circumstances, given the sensitivity and importance of the 
issues, it would be essential to have the ability to take remedial action with some 
alacrity. 
 
Financial Implications 
 
As regards the Bill’s financial implications, the uncertainty expressed by the 
Committee at paragraphs 227-231 is shared by the Scottish Government.  While the 
Scottish Government attempted a best estimate for the Finance Committee on the 
basis of the supplementary data supplied by Mr Butler and Thompsons, there is no 
clear answer to the questions: 

(a) how much more will be paid out annually in damages as a result of the 
Bill? 
(b) who will be the main beneficiaries (though it appears to be generally 
accepted that the main beneficiaries would be high earners)? 
(c) who will have to pay more? 
 

As regards the last of those questions, the one point of information that has emerged 
since the Committee reported is that, as stated by the Minister in the Stage 1 debate, 
the UK Government has stated that it does not necessarily accept the Scottish 
Government’s view that the Statement of Funding Policy would not be triggered by 
this legislation.  In essence, this appears to mean that if UK Government 
Departments – such as the Department of Business, Innovation and Skills and the 
Ministry of Defence – were to incur costs as a result of this legislation (e.g. as 
regards historic liabilities for asbestos exposure in nationalised industries and the 
associated mesothelioma deaths) those costs – which, on a broad estimate, may 
approach £1m p.a. – may have to be met from funds that would otherwise have been 
available to the Scottish Government.  Officials are seeking to progress this issue, 
but there can be no guarantee that it will be resolved – let alone resolved 
satisfactorily – within the timescale of this Bill. 
 
In this regard, it is also important to bear in mind the uncertainty about forum 
shopping.  While there seems to be little evidence that it has happened much in the 
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past, it cannot be denied that in its current form this Bill could increase the incentive 
to attempt to forum shop.  There is no guarantee that such attempts would always 
fail.  If they were successful and the defenders were UK Government Departments, 
that could exacerbate any difficulties arising from the Statement of Funding Policy. 
 
Other Issues 
 
The divergence of views about the interpretation of the Administration of Justice Act 
1982, as reported at paragraphs 233-236, are worthy of consideration.  As 
suggested by the Committee, the issues will be looked at again before the legislation 
is finalised. 
 
General case for the bill 
 
The Committee’s summary of the arguments, as set out in paragraphs 249-254, is 
fully endorsed by the Scottish Government. 
 
 
Justice Directorate 
Civil Law Division 
January 2011 
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ANNEX 

 
RELEVANCE OF PARTNER’S INCOME ETC 
 
Scenario 1 
 
Janet and John are a married couple, each with an individual net income of £20,000: 

 in 2010 they are childless.  In accordance with the standard assumption, Janet 
and John each spend £5,000 (i.e. 25% of net personal income) on their own 
individual wants and needs, with the rest of their net income – £30,000 in total – 
being spent on household costs etc. 

 by 2015 they have 3 young children.  But still, according to the standard 
assumption, Janet and John will each continue to spend £5,000 (i.e. 25% of net 
personal income) on their own individual wants and needs, as they did before, 
regardless of the fact that there are now 3 additional family members to 
support.  The whole cost of feeding, clothing, educating and entertaining their 
children will come from somehow redeploying some of the £30,000 that was 
previously allocated to household costs. 

 by 2020 they still have 3 young children, but following an enforced career-
change John’s net income has been reduced to only £5,000.  But still, 
according to the standard assumption, Janet will continue to spend £5,000 (i.e. 
25% of her net personal income) on her own individual wants and needs, as 
she did before, regardless of the fact that John is now spending only £1,250 
(i.e. 25% of his reduced net personal income) on his own individual wants and 
needs and regardless of the fact that there is only £18,750 (rather than 
£30,000) available for household costs, including the costs of feeding, clothing, 
educating and entertaining their children. 

That appears to be the logic of an assumption that an individual’s spending patterns 
are unaffected by the vicissitudes of the family of which he/she is a part.  It may well 
be true of some people.  But it may well not be true of the majority.  In most cases, 
family members are probably likely to share the pain and gain of fluctuations in their 
financial fortunes. 
 
Scenario 2 
 
Andrew, Barry and Clive are part-time shopworkers, each with an individual net 
income of £5,000, while Deirdre is one of the shop chain’s directors with a net 
income of £50,000: 

 in 2010 they are all single.  Because of their relatively low incomes, Andrew, 
Barry and Clive tend to live frugally: their properties are quite basic, their diets 
depend on own-brand supermarket products, their clothes are often purchased 
from charity shops, their travel is mostly by foot or bus and they enjoy relatively 
few luxuries (e.g. having only occasional visits to the hairdresser).  Deirdre, on 
the other hand, lives in a smart part of town, eats and drinks top-of-the-range 
produce both at home and in her frequent trips to restaurants, regularly 
purchases designer clothes, travels in her own annually-replaced car or by taxi 
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during the week and often has first-class city-breaks at weekends, and enjoys a 
range of other luxuries (e.g. from regular designer haircuts to private dental 
cover). 

 by 2015 Barry is in a civil partnership with Andrew.  Their relatively low joint 
income of £10,000 means that the couple continue to live as frugally as before.  
The amount that is spent on Barry’s individual wants and needs – i.e. the 
products and services that would no longer be required if he were not alive – 
might reasonably be in the region of £1,250, and the same is true of Andrew.  
This would accord with the assumption that 25% of net personal income goes 
on individual expenses. 

 by 2015 Clive has married the relatively wealthy Deirdre.  The logic of the 
assumption that 25% of net personal income goes on individual expenses, 
however, is that, as with Barry and Andrew, just £1,250 will be spent on Clive’s 
own individual wants and needs.  This would seem to imply that, throughout his 
married life, Clive’s lifestyle will continue to have more in common with his co-
workers than with his wife.  So, for his food and drink he will continue to go to 
the cheaper shops, while his wife continues to live off the fat of the land.  His 
clothes will continue to be mainly second-hand, in contrast to his wife’s 
designer wardrobe.  In the bathroom, he will continue to use his own-brand 
soap and toothpaste, rather than using his wife’s branded toiletries.  He will be 
at pains to avoid adding to wear and tear – and thus bringing forward the 
replacement date – for his wife’s expensive carpets and furniture.  He will 
continue to travel by foot or bus, while Deirdre continues to treat herself to a 
new car every year.  He will rarely, if ever, accompany his wife on a city-break 
because the cost of his ticket would be well beyond the range of his personal 
budget.  Any luxuries in the household will be enjoyed only by Deirdre, not by 
her husband. 

This appears to be the logic of an assumption that an individual’s spending patterns 
are unaffected by the level of the partner’s net income.  It may be correct in some 
cases.  But intuitively it may be felt that in other cases – and perhaps the majority – 
there may be some convergence over time between the spending patterns of 
individuals who are in a committed relationship.  So, in this scenario, the joint income 
and social expectations – not to mention love and affection for each other – might 
mean that Clive’s lifestyle actually changes and he begins sharing the same 
expensive meals as his wife, buying clothes in more fashionable stores, 
accompanying his spouse on holidays, perhaps even getting a run-around car for 
himself.  And the cost of these enhancements to his lifestyle might conceivably be 
more than the £5,000 which he actually earns.  If that were the case then, looked at 
in purely financial terms, he would be taking more from the relationship than he 
contributes and, consequently, so long as Clive is alive, Deirdre would be worse-off 
than she would otherwise be. 
 
Scenario 3 
 
Martin is the young child of divorced parents, Michael and Margaret: 

 in 2010 Martin is living with his mother.  Under the terms of the divorce 
settlement Michael does not pay any periodical allowance to Margaret but, in 
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accordance with the standard Child Support formula, he does pay 15% of his 
net income for the support of Martin. 

 in 2015 Michael, who is not in a new relationship and has no other relatives, is 
killed by a reckless driver.  In those circumstances, the effect of section 7 of the 
Bill seems to be that the amount going to Martin will rise from 15% of the 
deceased’s net income to an amount equivalent to 75% of the deceased's net 
income. 

 
 
Justice Directorate 
Civil Law Division 
January 2011 
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SP Bill 49-ML  Session 3 (2011) 

 

1 

Damages (Scotland) Bill 

 
Marshalled List of Amendments for Stage 2 

 
The Bill will be considered in the following order— 

 

Sections 1 to 15 

Section 16 

Sections 17 to 19 

 

Schedule 1 

Schedule 2 

Long Title 

  

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Before section 1 

Robert Brown 
 

14 Before section 1, insert— 

<Principle relating to an award of damages 

Subject to the following provisions of this Act, in calculating damages in respect of 

personal injuries and death, the court must have regard to the principle that an award for 

damages should, so far as is possible, restore the victim or, as the case may be, a relative 

of the victim to the position in which they would have been had the wrongful act not 

occurred.> 

Section 1 

Fergus Ewing 

Supported by: Bill Butler 
 

1 In section 1, page 2, line 3, at end insert— 

<(  ) But, if satisfied that it is necessary to do so for the purpose of avoiding a manifestly and 

materially unfair result, the court may apply a different percentage to that specified in 

subsection (6)(c).> 

Section 4 

Fergus Ewing 

Supported by: Bill Butler 
 

2 In section 4, page 2, line 36, leave out from <such> to <A;> in line 37 and insert— 

<(a) to any relative of A who is a member of A’s immediate family, such sums of 

damages as are mentioned in paragraphs (a) and (b) of subsection (2), 

(b) to any other relative of A, such sum of damages as is mentioned in paragraph (a) 

of that subsection. 

(  )> 
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Fergus Ewing 

Supported by: Bill Butler 
 

3 In section 4, page 3, line 16, leave out subsection (3) 

Fergus Ewing 

Supported by: Bill Butler 
 

4 In section 4, page 3, line 20, at end insert— 

<(  ) For the purpose of subsection (1)(a), a relative of A is a member of A’s immediate 

family if the relative falls within any of paragraphs (a) to (d) of the definition of 

“relative” in section 14(1).> 

Fergus Ewing 

Supported by: Bill Butler 
 

5 In section 4, page 3, line 21, leave out subsection (5) 

Section 7 

Fergus Ewing 
 

6 In section 7, page 4, leave out line 6 

Bill Butler 
 

15 In section 7, page 4, line 25, at end insert— 

<(  ) In assessing the amount under subsection (1)(a), no account is to be taken of a relative’s 

income.> 

Fergus Ewing 

Supported by: Bill Butler 
 

7 In section 7, page 4, line 25, at end insert— 

<(  ) But, if satisfied that it is necessary to do so for the purpose of avoiding a manifestly and 

materially unfair result, the court may apply a different percentage to that specified in 

subsection (1)(a).> 

Section 14 

Fergus Ewing 

Supported by: Bill Butler 
 

8 In section 14, page 7, line 14, at end insert— 

<(  ) is an ascendant or descendant of the deceased (other than a parent or 

grandparent or a child or grandchild of the deceased), 

(  ) is an uncle or aunt of the deceased, 

(  ) is a child or other issue of— 

(i) a brother or sister of the deceased, or 
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(ii) an uncle or aunt of the deceased, or 

(  ) is a former spouse or civil partner of the deceased having become so by 

virtue of divorce or (as the case may be) dissolution of the partnership.> 

Fergus Ewing 

Supported by: Bill Butler 
 

9 In section 14, page 7, line 15, leave out <paragraph (c) of> 

Fergus Ewing 

Supported by: Bill Butler 
 

10 In section 14, page 7, line 16, after <relationship> insert— 

<(  ) by affinity is to be treated as a relationship by consanguinity, 

(  )> 

Fergus Ewing 

Supported by: Bill Butler 
 

11 In section 14, page 7, line 17, at end insert— 

<(  ) a stepchild of a person is to be treated as the person’s child.> 

Fergus Ewing 

Supported by: Bill Butler 
 

12 In section 14, page 7, line 19, leave out <a grief and companionship award> and insert <an award 

under paragraph (b) of section 4(2)> 

Section 18 

Robert Brown 
 

16 In section 18, page 7, line 33, leave out <Subject to subsection (4),> 

Robert Brown 
 

17 In section 18, page 7, line 37, leave out subsection (4)  

Fergus Ewing 

Supported by: Bill Butler 
 

13 In section 18, page 7, line 37, leave out from beginning to <order> in line 39 and insert— 

<(4) A statutory instrument containing an order under subsection (1) which adds to, replaces 

or omits any part of the text of an Act (including this Act) is not to be made unless a 

draft of the instrument> 
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Damages (Scotland) Bill 
 

Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated during Stage 2 consideration, set out 
in the order in which they will be debated.  THIS LIST DOES NOT 
REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE 
AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 
DISPOSED OF. 

 
 

Groupings of amendments 

Principle to apply to an award of damages 
14 

Court’s discretion in attributing victim’s living expenses 
1, 7 

Rights of relatives and related definitions 
2, 4, 8, 9, 10, 11 

Section 4(2)(b) awards: name and application to cases of mental disorder 
3, 5, 12 

Compensation for loss of support: relevance of relative’s income 
6, 15 

Transitional provision: power to modify Acts 
16, 17, 13 
 

Notes on amendments in this group 
 Amendment 17 pre-empts amendment 13 

 
 

SP Bill 49-G 1 Session 3 (2011) 
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JUSTICE COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

4th Meeting, 2011 (Session 3) 

Tuesday 1 February 2011 

Present: 

Bill Aitken (Convener) Claire Baker (Committee Substitute) (item 3) 
Robert Brown Bill Butler (Deputy Convener) (except item 3) 
Cathie Craigie Nigel Don 
James Kelly Dave Thompson 
Maureen Watt (Committee Substitute) 

 

 

Also present: Fergus Ewing (Minister for Community Safety) (item 3) and Bill Butler 
(member in charge of the Damages (Scotland) Bill) (item 3). 

Apologies were received from Stewart Maxwell. 

 

 Damages (Scotland) Bill: The Committee considered the Bill at Stage 2. 

The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 7, 8, 9, 10, 
11, 12 and 13. 

Amendment 6 was agreed to (by division): For 5, Against 3, Abstentions 0.  
 
Amendment 16 was disagreed to (by division): For 1, Against 7, Abstentions 0. 

Amendment 14 was moved and, with the agreement of the Committee, 
withdrawn.  
 
Amendments 15 and 17 were not moved. 

Sections 2, 3, 5, 6, 8, 9, 10, 11, 12, 13 and 15, schedule 1, section 16, schedule 
2, sections 17 and 19 and the long title were agreed to without amendment. 

Sections 1, 4, 7, 14 and 18 were agreed to as amended. 

The Committee completed Stage 2 consideration of the Bill. 
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11:36 
On resuming— 

Damages (Scotland) Bill: Stage 2 
The Convener: We turn to item 3, which is the 

Damages (Scotland) Bill. Today is the only 
planned day of stage 2 proceedings of the bill, and 
there are 17 amendments in six groups. 

I welcome Bill Butler MSP, who has moved from 
his usual position as the deputy convener and my 
right-hand man to take another seat, as he is now 
attending the meeting in his capacity as the 
member in charge of the bill. I welcome Claire 
Baker MSP, who is substituting for Bill Butler as a 
member of the committee for this item only. I also 
welcome Maureen Watt MSP, who is substituting 
for Stewart Maxwell, who is unwell. Finally, I 
welcome the Minister for Community Safety, 
Fergus Ewing MSP. Mr Ewing is accompanied by 
Scottish Government officials and Mr Butler is 
accompanied by representatives of Thompsons 
Solicitors, who have no locus to speak during the 
proceedings but are welcome nonetheless. We do 
not expect any other MSPs to attend. 

Members should have their copy of the bill, the 
marshalled list and the groupings of amendments 
for consideration. We will proceed to go through 
the various amendments seriatim. 

Before section 1 

The Convener: Group 1 is on the principle to 
apply to an award of damages. Amendment 14, in 
the name of Robert Brown, is the only amendment 
in the group. 

Robert Brown: I congratulate Bill Butler on his 
persistence in taking forward the bill and his co-
operation with other members of the committee in 
doing so. 

Amendment 14 is not intended to do much more 
than to state a principle. A number of provisions in 
the bill define how damages are to be calculated 
and move things along a bit, but it is important to 
show that our aim in dealing with damages more 
quickly and more efficiently is to achieve the basic 
principle of restoring victims to the position that 
they were in—as far as money can do that—
before the accident, incident or wrongful act 
occurred. I am interested to hear Mr Butler’s view 
and the minister’s view on whether it would help to 
state at the start of the bill that that principle 
continues to be the law.  

Against that background, I move amendment 
14. 

The Convener: I will make a brief comment in 
passing. The thought process behind the 

amendment is praiseworthy, but I would have 
thought that what it seeks could be regarded as 
inherent in the bill. However, I will listen to the 
arguments. 

James Kelly: My view is similar to yours, 
convener. I do not necessarily disagree with 
Robert Brown, but I am not persuaded of the need 
for the amendment, because the principle that it 
outlines is covered more specifically throughout 
the bill. 

The Minister for Community Safety (Fergus 
Ewing): First of all, I should say that, following my 
undertaking to Parliament in the stage 1 debate on 
the bill, I have had extremely helpful discussions 
with Mr Butler about today’s business and most of 
the amendments that are before us. 

On amendment 14, in the name of Mr Brown, I 
see the attraction of restating what we all agree is 
the basic principle of the law of delict. If the 
committee will indulge me, I point out that the 
formulation appears to have its origins in Lord 
Blackburn’s judgment in the case of Livingstone v 
Rawyards Coal Company in 1880, which refers to 
―that sum of money which will put the party who has been 
injured, or who has suffered, in the same position as he 
would have been in if he had not sustained the wrong for 
which he is now getting his compensation or reparation.‖ 

Although that general statement of principle 
appears to have stood the test of time, I do not 
think that this bill is the place for setting out 
general principles for the law of delict as a whole, 
given that it deals with only a tiny proportion of 
personal injury claims. 

This will be the fourth time that the Scottish 
Parliament has amended the law on damages, the 
previous occasions being the Family Law 
(Scotland) Act 2006, the Rights of Relatives to 
Damages (Mesothelioma) (Scotland) Act 2007 and 
the Damages (Asbestos-related Conditions) 
(Scotland) Act 2009. Each of those acts deals with 
a small area of the law of damages and none of 
them—indeed, not even those introduced when Mr 
Brown was Deputy Minister for Education and 
Young People—includes any generic statements 
of principles such as that suggested in the 
amendment. The central thrust of the bill is to 
move away from calculating actual damages 
towards a fixed formula. There are good reasons 
for such a move but, of course, it departs from the 
principles set out in the amendment and, as with 
most statements of general principle, there are 
already important exceptions that have been 
developed through the common law, including the 
body of law relating to the duty on those who have 
suffered injury to mitigate their own loss and to the 
remoteness of damages. 

To illustrate the point, I draw the committee’s 
attention to section 10 of the Administration of 
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Justice Act 1982, which relates to payments to an 
injured person that are not to be taken into 
account in the quantification of damages. 
Paragraph (a) thereof applies to contractual 
pensions.  

Let us take, for example, an employee who 
suffers an accident at work at the age of 55, as a 
result of which he is left unable to work again. But 
for his injury, he would have worked to the age of 
60. However, as a result of his incapacity, his 
employers terminate his employment. Under the 
occupational pension scheme, he is immediately 
eligible for a pension that is paid at the rate of 30 
per cent of his previous income. As a result of 
section 10 of the 1982 act, the pension has to be 
left out of account when damages are quantified. 
The injured man will therefore receive damages 
for loss of earnings equivalent to 100 per cent of 
his net income for five years, even though his 
actual loss is only 70 per cent of that figure. 

I am not suggesting that Robert Brown’s 
amendment is inconsistent with section 10 of the 
1982 act—it seems likely that that section would 
prevail—but the fact that the proposed provision is 
made subject only to the ensuing provision of the 
bill, not to revisions of other acts or any 
established common-law exceptions to the general 
rule, seems to create the scope for unintended 
consequences, which is a possibility that cannot 
be excluded in the short time that is available. 

For all those reasons, I ask the committee to 
reject amendment 14. 

Bill Butler: I thank Robert Brown and the 
minister for their kind words and, indeed, thank 
Robert Brown for lodging amendment 14 and 
thereby giving us a chance to debate and discuss 
the principle. 

The principle to which Robert Brown refers has 
been applied in common law by our courts for 
many years in decisions on how much should be 
awarded to the victim of a wrongful act. However, 
in its ―Report on Damages for Wrongful Death‖, 
the Scottish Law Commission has recognised that 
damages for wrongful death have reached the 
point 
―where the current law no longer reflects the realities, in 
particular the economic realities, of contemporary family 
structures in Scotland.‖ 

It said that 
 ―the law has become anachronistic and ... over-complex‖ 

and that legislation is needed to provide ―greater 
clarity and accuracy‖. 

We cannot put people in fatal cases back into 
the position in which they would have been had 
the wrongful act not occurred. However, the bill 
seeks to reform the present law and meet the 
commission’s criticisms. Given that we are doing 

so not through common law but through an act of 
the Scottish Parliament, I do not think that it is 
helpful for the bill to refer to common-law 
principles. 

I will spell out my concerns about the 
Government’s amendment to section 7(1)(b) and 
about common law being given a place in the 
interpretation of the proposed legislation later in 
the proceedings. 

Robert Brown’s amendment 14 seems to be 
saying that although we are setting out what we 
now want the courts to do, they still have to have 
regard to the common law. The same danger 
therefore arises that the common law could be 
given a place in interpreting the bill by the back 
door. With respect, I do not think that Mr Brown’s 
amendment adds anything to the bill and, although 
I know that it is not his intention, it could 
undermine how the bill is interpreted by the courts. 
Given that, I respectfully request that Robert 
Brown withdraws amendment 14. If he presses it, I 
ask committee members to vote against it. 

11:45 
Robert Brown: The discussion has been 

useful, and it has been particularly helpful to have 
the minister state on the record that the common-
law principles will still underlie these matters. I am 
slightly bothered by some of Bill Butler’s 
comments, because the common law will continue 
in existing law and practice to influence the way in 
which the law is applied and set the framework, 
subject to the changes that will be made by the 
bill. I do not altogether accept Bill Butler’s 
comments. 

However, I accept the potential for unintended 
consequences, and that it is not always helpful to 
set out principles. Against that background, I ask 
the committee to allow me to withdraw 
amendment 14, given the minister’s statement 
about the way in which the matter will be 
approached more generally. 

Amendment 14, by agreement, withdrawn. 

Section 1—Damages to injured person 
whose expectation of life is diminished 

The Convener: Amendment 1, in the name of 
the minister, is grouped with amendment 7. 

Fergus Ewing: The committee’s stage 1 report 
concluded: 

―If a rebuttable presumption could be drafted in such a 
way that it provides flexibility only when it is needed, 
without undermining the benefits of a fixed deduction in the 
majority of cases, it might still offer the best way forward.‖ 

Amendments 1 and 7 introduce general 
flexibility to depart from the fixed formula, but they 
require a very high test to be reached. The case 
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cannot just be a special case; it must be a truly 
exceptional case in which the application of the 
standard formula would lead to manifest and 
material unfairness. Under that approach, the 
result of applying the standard percentage would 
have to be manifestly unfair. In other words, it 
would have to be evidently and obviously unfair. 

The concept of manifest unfairness is already 
familiar to the courts in the context of the test that 
must be applied to an appeal before an appeal 
court will interfere with the discretionary decision 
that was taken by the judge at first instance. In 
that context, it is taken to mean that the hurdle that 
is to be overcome by an appellant is a high one, 
and the appeal court will not interfere simply 
because it would have arrived at a different 
decision on the same facts. 

The result of applying the standard percentage 
would also have to be materially unfair. The 
degree of unfairness, therefore, must be material. 
It is implicit that the fact that a defender might end 
up paying a bit more in damages to relatives than 
the actual amount of support does not necessarily 
justify a departure from the standard percentage. 

Finally, the court can substitute a different 
percentage only if it is satisfied that it is necessary 
to do so to avoid 
―a manifestly and materially unfair result‖. 

Amendment 1 will introduce that test in section 1, 
in the context of claims that are brought by victims 
of injury or disease whose expectation of life has 
been diminished. Amendment 7 will have the 
corresponding effect to amendment 1 in relation to 
claims that are brought by relatives for loss of the 
financial support that would have been provided 
by the deceased. It will therefore allow the court to 
substitute a different percentage from that which is 
specified in section 7(1)(a)—[Interruption.]—but 
only if it is satisfied that it is necessary to do so to 
avoid 
―a manifestly and materially unfair result‖. 

I move amendment 1. 

The Convener: I think that someone has a 
mobile phone switched on. Please check that all 
phones are switched off. 

Bill Butler: In supporting the minister’s 
amendments 1 and 7, I state for the record that I 
have accepted the need for a workable 
compromise on this important matter. I have 
accepted the committee’s advice, as outlined at 
paragraph 107 of its stage 1 report, that 
―putting the 25% deduction‖ 

for the victim’s living expenses 
―into statute, but as a rebuttable presumption ... may be the 
only way of allowing the courts enough flexibility to deal 
fairly with the genuinely unusual case. If a rebuttable 

presumption could be drafted in such a way that it provides 
flexibility only when it is needed, without undermining the 
benefits of a fixed deduction in the majority of cases, it 
might still offer the best way forward. The Committee 
therefore urges Mr Butler and the Scottish Government to 
engage constructively in consideration of this question.‖ 

We have engaged so constructively that one 
would think that my note is almost the same as the 
minister’s, but there has been no collusion in that 
regard, although there has been co-operation. Our 
constructive engagement began after the stage 1 
debate on 15 December, and productive 
discussions have taken place over a number of 
meetings. 

To be frank, I am still apprehensive about 
proceeding in the fashion proposed by the 
committee, but I have accepted the committee’s 
main concern that everything possible must be 
done with regard to ―the genuinely unusual case‖ 
to avoid an inappropriate level of compensation. 

I agree that the minister’s amendment 1 places 
the onus on those who wish to challenge the 
normal 25 per cent deduction as ―manifestly and 
materially unfair‖ to make the argument as to why 
their client’s case is ―genuinely unusual‖. 

The minister will recall that we discussed an 
amendment that would set out a shortlist of 
specifically enumerated exceptions. On balance, I 
feel that the Government’s approach is clearer and 
avoids the difficulties of setting down a list of 
exceptions in statute, which I will not go into, as 
members know about them. 

On that basis, I urge members to support 
amendments 1 and 7—amendment 7 being the 
obverse, in that it refers to the loss of financial 
support and the 75 per cent figure. 

Fergus Ewing: I am happy to rest on my 
opening remarks. I confirm that Mr Butler is 
correct: we have had positive and constructive 
engagement, following the committee’s 
recommendation in its report that we do so. I am 
pleased that we have reached what appears to be 
the best approach and the most sensible outcome. 

Amendment 1 agreed to. 

Section 1, as amended, agreed to. 

Sections 2 and 3 agreed to. 

Section 4—Sums of damages payable to 
relatives 

The Convener: Group 3 is on the rights of 
relatives and related definitions. Amendment 2, in 
the name of the minister, is grouped with 
amendments 4 and 8 to 11. 

Fergus Ewing: Amendments 2, 4 and 8 to 11 
relate to the rights of relatives to claim damages 
as a result of wrongful death. Currently, under the 
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Damages (Scotland) Act 1976, the categories of 
relatives in fatal claims who are entitled to claim 
damages for loss of financial support differ from 
the categories of those who are entitled to claim 
damages for grief, sorrow and loss of society. 
Damages for loss of financial support may be 
claimed by any relative as defined in the 1976 act, 
while damages for non-patrimonial loss may be 
claimed only by members of the deceased’s 
immediate family. 

Under the bill, the only relatives who are entitled 
to claim damages for either loss of support or non-
patrimonial loss are those who are currently 
classed as the immediate family. The committee 
agreed in its stage 1 report with the majority of 
witnesses that that proposal would unfairly remove 
the existing right of certain relatives other than 
those who are defined as immediate family to 
claim for damages if they could show that they 
were supported by the victim. Amendments 2, 4 
and 8 to 11 revert the position to that under the 
1976 act. 

I move amendment 2. 

Bill Butler: Amendments 2, 4 and 8 to 11 will 
return the list of those who are entitled to claim 
compensation to the list that is contained in 
schedule 1 to the 1976 act. As members will 
recall, I agreed during the stage 1 debate to 
reconsider this matter. I agree that the list of those 
who are entitled to compensation has been drawn 
too narrowly. I refer specifically to the example of 
the nephew or niece, which many members 
brought up—I particularly recall Mr Maxwell 
bringing it up. 

I also stated that I felt that enlarging the list of 
those who are entitled to claim so that it was very 
wide would, as some witnesses appeared to 
argue, be inappropriate. That concurs with the 
committee’s view as expressed in paragraph 190 
of its stage 1 report—I will not quote it entirely. 
Amendments 2, 4 and 8 to 11, which will return us 
to the list that is contained in the 1976 act, strike 
the right balance and the right chord. I ask 
members of the committee to support them. 

The Convener: Mr Ewing, do you wish simply 
to adopt your previous arguments? 

Fergus Ewing: I do, convener. 

Amendment 2 agreed to. 

The Convener: We come to group 4, which is 
on section 4(2)(b) awards: name and application 
to cases of mental disorder. Amendment 3, in the 
name of the minister, is grouped with amendments 
5 and 12. 

Fergus Ewing: Amendments 3, 5 and 12 relate 
to relatives’ claims for non-patrimonial loss under 
section 4. Section 4(3)(a) provides that an award 
of damages under section 4(2)(b) is to be known 

as a ―grief and companionship award‖. At stage 1, 
the committee concluded that it was preferable not 
to fix a name for the award in statute, given the 
doubts expressed by witnesses and the clear lack 
of consensus about the proposed name of the 
award. 

Section 4(3)(b) provides that an award of 
damages under section 4(2)(b) is not to be made 
in respect of any mental disorder suffered by a 
relative in consequence of the death of the 
deceased. The committee considered the 
proposed exclusion of mental disorder at stage 1. 
It concluded that it would not be appropriate for 
the Parliament to make a decision on whether 
mental disorder should be excluded as there is 
currently conflicting case law on this point, as well 
as conflicting opinion among stakeholders. 

The Scottish Government plans to carry out a 
consultation exercise on the broad area of 
damages for psychiatric injury, therefore any 
determination might be more appropriately left to a 
decision of the inner house or the outcome of the 
consultation. Amendment 3 therefore will delete 
section 4(3). Amendment 5 will delete section 
4(5)—it is consequential on amendment 3. 
Amendment 12 will alter section 14(3) by 
substituting for ―grief and companionship award‖ a 
reference to an award under section 4(2)(b). That 
is also consequential on amendment 3. 

I move amendment 3. 

Robert Brown: I support the general thrust of 
the amendments, particularly the change of name 
and the putting to one side of the mental health 
element. 

On amendment 12, is it necessary to have such 
a reference at all? One would have thought that 
what was being talked about was manifest. 
Whatever our doubts about the name, references 
to awards under section 4(2)(b) do not altogether 
add clarity to obscurity, if I may say so. Might it 
have been better to delete section 14(3)? 

The Convener: Mr Butler and the minister will 
both have an opportunity to deal with that aspect. I 
invite Mr Butler to answer Robert Brown’s 
questions. 

Bill Butler: I will try to do so, convener. All the 
amendments in the group are worthy of support. I 
think that I see where Robert Brown is coming 
from, but I do not share his concern. Amendment 
12 ties in with amendment 3—I do not see it as a 
great deal more than a tidying-up amendment. 
The amendments do what the committee urged us 
to do by taking out the idea of a grief and 
companionship award, because it was not felt that 
that was the way to go. The committee stated in 
paragraph 123 of its stage 1 report that we should 
retain 

432



4121  1 FEBRUARY 2011  4122 
 

 

―the established approach of not fixing a name in statute‖. 

I agree that that is correct. 

The deletion of references to ―mental disorder‖ 
is appropriate. I do not think that anyone 
disagreed that the provisions in question were in 
danger of widening the scope of the bill, or that 
psychiatric damage and mental disorder are 
issues that deserve a separate bill and should not 
be tacked on to the Damages (Scotland) Bill. 

Amendments 3, 5 and 12, in the name of the 
minister, address the concerns of the committee 
and witnesses on both issues. I urge members to 
support them. 

12:00 
The Convener: Minister, I invite you to wind up 

the debate and deal with Mr Brown’s points—you 
might well adopt the arguments that Mr Butler 
advanced. 

Fergus Ewing: I think that there is broad 
agreement that the description of an award that is 
made under section 4(2)(b) as a ―grief and 
companionship award‖ is inappropriate, given the 
evidence that the committee received from a wide 
variety of sources. Mr Brown asked whether 
amendment 12, which would delete that phrase 
and replace it with 
―an award under paragraph (b) of section 4(2)‖, 

is necessary. We will consider the matter again, in 
case we have overlooked anything, but it appears 
to us that it is necessary to be clear what award 
we are talking about—that is, an award under 
section 4(2)(b)—for the purposes of interpretation 
of the statute and previous law. In other words, it 
is necessary for the sake of accuracy and clarity to 
have a clear statement of what the award is, and 
rather than give the award a descriptive title we 
would refer to it by its numerical reference in the 
statute. We think that the approach is necessary 
and sensible, but we will double check the matter 
before stage 3, and if other points occur to us we 
will write to the committee. 

The Convener: That would be appropriate. 

Amendment 3 agreed to. 

Amendments 4 and 5 moved—[Fergus Ewing]—
and agreed to. 

Section 4, as amended, agreed to. 

Sections 5 and 6 agreed to. 

Section 7—Assessment of compensation for 
loss of support 

The Convener: Amendment 6, in the name of 
the minister, is grouped with amendment 15. 

Fergus Ewing: Excuse me for a second, 
convener. I think that my papers are in slightly the 
wrong order. 

The Convener: We can suspend the meeting 
briefly— 

Fergus Ewing: It is okay, convener. I have 
found the papers; they were incorrectly numbered. 

Amendment 6 would remove the stipulation in 
section 7(1)(b) that, in the context of claims made 
by relatives for loss of support, 
―a relative’s income is to be disregarded‖. 

Amendment 15, in Mr Butler’s name, would 
reintroduce the requirement later in the section. I 
should point out that it would be nonsense to 
reject amendment 6 but support amendment 15, 
because that would mean that the requirement 
was included twice. However, drafting issues in 
amendment 15 are such that the amendment 
would not deliver what I understand to be its aim. 

The Government agrees that a relative’s income 
should be disregarded, except when that would 
lead to a manifestly and materially unfair result. In 
the limited circumstances that we are considering, 
a court should be able to have regard to a 
relative’s income in determining the appropriate 
percentage to be substituted. That is what the bill 
will deliver if amendment 6 is agreed to and 
amendment 15 is disagreed to. 

The issue is complex and I hope that the 
committee will bear with me while I give a detailed 
explanation. 

Section 7(1)(b) appears to have been included 
in the bill to discontinue the use of what has 
become known as the Brown v Ferguson formula. 
Under that approach, the court looks at the 
combined net income of the deceased and the 
surviving spouse and determines what part of the 
combined total was spent on supporting the 
surviving spouse and children. The net income of 
the surviving spouse is deducted from the total to 
arrive at the level of financial support that the 
deceased provided to his family. That figure is 
then used as the multiplicand in the assessment of 
damages. The Government shares the view that 
that approach should be discontinued, but the bill 
will achieve that in the absence of section 7(1)(b). 
If amendment 6 is not agreed to, the continued 
presence of section 7(1)(b) could have adverse 
consequences. 

The effect of section 7 will be that whenever a 
deceased is survived by a spouse, civil partner, 
cohabiting partner or dependent child, those 
relatives and any more remote relatives who are 
entitled to claim will share between them damages 
for loss of financial support that are calculated on 
the basis that they were being supported at the 
rate of 75 per cent of the deceased’s net income. 
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That is the result of section 7(1)(d), in which it is 
provided that the 75 per cent is to be taken to 
have been spent by the deceased in supporting 
his relatives. It is difficult to see how that could be 
interpreted in a way that would allow the courts to 
do anything other than use that as the measure of 
damages. In other words, it is no longer open to 
argue that the Brown v Ferguson formula is of any 
relevance. Quite simply, section 7(1)(b) is not 
needed for that purpose. 

As we have seen, the effect of amendment 7 is 
that the court would be allowed to substitute a 
different percentage for the 75 per cent that is 
specified in section 7(1)(a), but only when it was 
satisfied that it was necessary to do so to avoid 
―a manifestly and materially unfair result‖. 

As I have already explained, that is a high hurdle. 
The effect of section 7(1)(b) and what I understand 
to be the intent behind Mr Butler’s amendment 15 
is that the court would not be able to take the 
relative’s income into account here, regardless of 
the impact that that exclusion might have. There 
seems to be no logic in excluding that particular 
factor from consideration. I take the view that it is 
important that the courts should be allowed to take 
all the circumstances into account, including the 
surviving spouse’s income, in considering whether 
application of the figure of 75 per cent would give 
rise to 
―a manifestly and materially unfair result‖. 

It might help to consider the impact that that 
choice might have. The examples that the Forum 
of Scottish Claims Managers provided in its 
submission to the committee suggest that when 
the victim had a greater income than the surviving 
partner, the increase in the amount of 
compensation payable under the bill would be 
relatively small, but that when the surviving 
partner’s income was, say, double that of the 
victim, the amount of compensation payable could 
be as much as three times greater than it would 
have been before the introduction of the bill. It is 
such cases, particularly when the surviving 
partner’s income is substantial, that drive the very 
large potential cost figures that the FSCM gave 
the committee. I am not saying that such 
increases in compensation are automatically 
unfair, but allowing the courts to consider the issue 
may tackle the most manifest cases of 
overcompensation that the use of a fixed formula 
may introduce. 

Amendment 6 has been lodged on the basis 
that, in practice, the only situations in which a 
court would be allowed to have regard to the 
income of the surviving spouse would be in 
deciding whether, in the circumstances of the 
case, the application of the standard 75 per cent 
would bring about a manifestly and materially 

unfair result; and in those cases in which it would 
bring about a manifestly and materially unfair 
result, in deciding what percentage should be 
used instead. 

I also mentioned issues around the drafting of 
amendment 15, which I think make it unlikely to 
deliver what I believe to be Mr Butler’s intentions. 
The effect of amendment 15 would not be to 
prevent the court from taking a relative’s income 
into account in deciding whether the fixed formula 
would deliver a manifestly and materially unfair 
result. Instead, it would prevent the court from 
taking the relative’s income into account in 
determining what the correct alternative 
percentage might be. Therefore, I respectfully ask 
Mr Butler not to move amendment 15, and I hope 
that the committee will support amendment 6. 

I move amendment 6. 

James Kelly: The issue at stake is that a 
relative’s income should be disregarded in the 
calculation of a claim. In the evidence that the 
committee took there was strong support from a 
number of sources for a relative’s income to be 
disregarded. The bill provides certainty in the 
calculation, which is what victims and the courts 
are looking for. To take out section 7(1)(b) could 
create confusion in the calculations, and we 
should not do that.  

The minister said that the provision for 
disregarding a relative’s income would not apply 
where the judgment was that that would be 
manifestly unfair. I am not convinced that the 
amendment would deliver that effect. I oppose the 
minister’s amendment 6 and support Bill Butler’s 
amendment 15.  

Robert Brown: This is a complex issue and I 
am not entirely certain that I have followed all the 
ramifications. I am inclined to support the minister. 
As the minister said, it is difficult to see that in the 
normal case where the 75 per cent rule is applied 
a relative’s income would come into the matter—I 
do not see how that provision can be interpreted in 
that way. If there is any doubt about that, the 
minister’s statement on the record would assist 
interpretation of that aspect.  

Another situation arises, which is how you divide 
the compensation between the relatives when you 
have a number of relatives with a claim. That issue 
might not be unimportant. For the sake of 
argument, you might have a situation in which 
parties were separated and in which the children 
of the relationship, who had been living with the 
deceased, were going to stay with the deceased’s 
mother. The needs of the children would be 
assessed in that context, against a limited pot. 
Unless I am misreading the situation, in that 
circumstance it would be relevant to consider the 
surviving spouse or partner’s income. The minister 
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rightly says that that income should be taken into 
account in such a situation.  

I accept that I am digging into the issue a bit, but 
it seems to me, subject to any further comments, 
that the minister’s view on this is probably right.  

Cathie Craigie: I will speak strongly against 
amendment 6. If I recall rightly, the evidence that 
the committee heard strongly supported the 
disregard of the relative or spouse’s income. I am 
sure that one witness said that this is about 
modernising the law according to the way in which 
we live our lives. People who are out working now 
are not out working for pin money. The income of 
the relative or spouse is calculated according to 
the way in which that family lives and the 
responsibilities that the relative or spouse takes 
on, such as mortgages. 

If we were to agree to amendment 6, we would 
be going against the views of the people we heard 
from who work in the field and against all the work 
that has been done to prove that the disregard is 
the right way to go. The spouse or partner should 
not be penalised any more because of the loss of 
support and, in some cases, loss of life.  

12:15 
The Convener: As has already been said, this 

is the obverse of a principle that has already been 
established, following an earlier section of the bill. 
There is unanimity of purpose on the issue. 
Everyone is anxious and determined to ensure 
that fairness applies. Cathie Craigie is correct to 
say that evidence was received on the disregard, 
but there may be other issues. 

Mr Butler, who will have the opportunity to 
speak shortly, is slightly concerned about the 
impact of the Brown v Ferguson judgment. I 
understand the direction of that concern. However, 
given that the legal principle has already been 
established, I do not think that there will be a 
difficulty, as extending the judgment would clearly 
fly in the face of what I consider to be the 
unanimous view of the committee and in due 
course, no doubt, the Parliament. 

As the minister suggested, there are probably 
some technical difficulties with amendment 15. I 
know that Mr Butler would not wish to prejudice in 
any respect the undoubted benefits of the bill by 
inserting a provision that could be open to 
challenge at a later date. At this stage, unless I 
hear persuasive evidence to the contrary, I am 
minded to support amendment 6 and to reject 
amendment 15. 

Bill Butler: As I said earlier, since the bill was 
last before the committee, a great deal of further 
work has been done on a constructive and 
consensual basis. The end result is that I have 

been able up to this point to agree to all the 
Scottish Government’s amendments, with no 
exceptions. I differ from it only on the question of 
the disregard of a surviving spouse’s income. I am 
pleased to say that there is no dispute between 
the Government, the committee and me on the 
point of principle with regard to the exception; I am 
grateful to the minister for stating that clearly 
today. The question for the committee is how best 
to put the principle into practice. 

I suggest that, when the bill process is finished, 
we want an act whose terms are absolutely clear. 
We do not want the courts to have to refer to 
debates in the Parliament to work out what was 
intended. As far as is humanly possible, we must 
have certainty and avoid any unintended 
consequence. 

I understand that the Government has lodged 
amendment 6 because it does not think that it is 
necessary to spell out to the court that the 
surviving spouse’s income is to be disregarded, as 
section 7(1)(a) instructs the court only to take into 
account 75 per cent of the deceased’s annual 
income when calculating how much is to be 
awarded by way of loss of support. 

We have heard in evidence that loss of support 
is the financial award that is made to the 
deceased’s dependent relatives. It is made up of 
several constituent parts. We were referred to a 
number of cases, especially the formula that was 
followed in Brown v Ferguson. Broadly speaking, 
in that formula the court will add together the 
deceased’s net income and the surviving spouse’s 
net income, deduct the percentage for the 
deceased’s living expenses and go on to deduct 
the surviving spouse’s income to reach a 
multiplicand. An appropriate multiplier is applied to 
the multiplicand, and the resulting figure is the loss 
of support. 

My serious concern about the Government’s 
amendment is that in section 7(1)(e) reference is 
made to 
―any multiplier applied by the court‖. 

The section goes on to instruct the court to apply 
the multiplier 
―from the date of the interlocutor awarding damages‖. 

The date from which the multiplier is to run is 
new and a departure from common law, but courts 
will still need to look to common law to determine 
what the multiplier should be. The danger is that a 
judge looking at that provision and realising that 
he will have to refer to common law to set the 
multiplier may take the view that he should also 
look to common law with regard to any other 
constituent part of loss of support that is not 
specifically mentioned in the bill. I suspect that 
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specifically for that reason the Scottish Law 
Commission left in its specimen bill the words 
―a relative’s income is to be disregarded‖. 

Without that paragraph, we are left with a general 
reference in section 7(1) to ―loss of support‖ and 
then specific references to how much is to be 
deducted in respect of the deceased’s living 
expenses and the date from which the multiplier is 
to be applied. If the loss of support was the same 
as the multiplicand, I would have no difficulty in 
accepting the Government’s amendment, but I 
have been advised that the loss of support is not 
the same as the multiplicand. The multiplicand is 
only one element of the loss of support, and we 
should not run the risk of leaving the judges 
scratching their heads and wondering what to do 
about only part of what is to happen having been 
spelled out. 

As I have already said, there is no difference in 
principle between my position and that of the 
Government, colleagues or the Parliament. We all 
want to end up with a law that requires the court to 
disregard the surviving spouse’s income. In view 
of the fact that part of section 7 still leaves it to the 
court’s discretion to apply the common law in 
relation to fixing a multiplier, there is no harm 
whatsoever in leaving in section 7(1)(b). I would 
prefer it to be left alone. 

I lodged amendment 15 in case the 
Government’s amendment 6 is accepted. In effect, 
the bill instructs judges to do something different 
from what has happened before and we should 
make it clear to them that that is what the 
Parliament intends to happen. It is likely that some 
litigation will be directed towards the interpretation 
of the phrase ―manifestly and materially unfair‖, 
which we have already agreed to at stage 2. The 
court will have to make a decision in considering 
whether or not to apply a different percentage in 
respect of the discount for living expenses. I 
remain concerned that there will have to be a 
string of legal cases to determine what those 
words mean before the law becomes completely 
settled in the area. I have accepted that a 
workable compromise is needed on the matter, but 
I am still apprehensive that we would run the risk 
of fuelling further arguments in the courts about 
the surviving spouse’s disregard if we deleted 
section 7(1)(b), as the minister suggests, through 
amendment 6. 

That said, I have listened carefully to what the 
minister and colleagues around the committee 
table have said and I would not wish—although 
this is not a decision for me—a vote to take place 
that would divide us where we have been united 
heretofore. I accept that there may be drafting 
issues with my amendment 15. I listened carefully 
to what the minister said and, if that amendment 

would not have the intended effect, it is otiose and 
functionless. 

I make a direct plea to the minister to withdraw 
amendment 6. It is obvious that he would win the 
vote if he pressed the matter, but I want the 
constructive approach that has been taken to 
continue. I make it clear that I have no intention of 
moving amendment 15, even if he presses 
amendment 6. We have a little time between the 
end of stage 2 and stage 3 to come up with an 
approach that we could all agree on and which 
would be as fixed and certain as is humanly 
possible. I make a plea to the minister, but that 
does not mean that, if he refuses to accept that 
plea, I will go off in a huff, to use the Glaswegian 
expression; I certainly will not. I am making a 
serious plea, not to avoid losing a vote, which I 
certainly would, but to avoid making an error and 
to give us a little more time so that we can come 
up with something at stage 3 that we can all get 
behind. I make the plea through you, convener, 
that the minister give us some indication in that 
regard in his summing up. 

The Convener: Thank you, Mr Butler. Minister, I 
invite you to wind up, bearing in mind what Mr 
Butler said. 

Fergus Ewing: I have listened closely to the 
arguments and I thank all members for their 
contribution, especially Mr Butler. I fully accept 
that, as I said in my opening remarks, these are 
not entirely straightforward arguments. They are a 
mixture of technical drafting considerations and of 
substantive issues. Having heard members’ 
arguments, I remain very clearly of the opinion that 
our amendment 6 and the argument justifying its 
existence are correct. The effect of amendment 6 
is to delete a provision that is not required and is 
unfortunately confusing. The formula in section 
7(1)(a) already provides for the amount available 
to support the relatives to be 75 per cent. It is 
clearly implicit in that section that no further 
calculation is to be made to disregard a relative’s 
income; in other words, that position is already 
incorporated in section 7(1)(a), together with a 
reading of the remainder of section 7. 

It is important to bear two things in mind. I want 
to put on the record this and a few other matters 
that I hope will be of benefit and provide 
reassurances in addition to what I have already 
said. First, it is envisaged that cases where the 
courts are satisfied that 75 per cent would result in 
manifest and material unfairness will be very much 
the exception. I believe that I said that earlier in 
the debate on amendments 7 and 1. 

Secondly, even when such cases arise, section 
7 will continue to apply. While the court can set 
percentages other than 75 and 25 per cent, 
damages would still be assessed on the basis of a 
percentage of the deceased’s income. That is the 
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point that I believe the convener made in relation 
to Brown v Ferguson. It would not be possible for 
the court to apply the Brown v Ferguson method of 
basing support on a percentage of the combined 
income and deducting the income of the surviving 
spouse. It is true that in those exceptional 
circumstances it would be open to the court to 
factor in the income of the surviving spouse when 
deciding what percentage to apply—I think that 
that is correct. 

As has been evidenced to the committee, where 
the income of the surviving spouse is very 
substantial indeed, it could risk producing 
unfairness if the court were not to be permitted to 
consider that at all. So, in those unusual cases—I 
think that we all know that they will be unusual—it 
is appropriate that the court can deal with 
situations where the income of the surviving 
spouse is exceptionally high, in order to prevent 
giving rise to manifest unfairness. 

I wanted to restate those general arguments, 
which Mr Butler and I have discussed in the 
extensive meetings that we have had since stage 
1. Those matters have been thoroughly discussed 
between us and that is to the benefit of this 
morning’s proceedings, because it has allowed 
this debate to focus on the remaining issue of 
substance between us. I want to and will continue 
to work with Mr Butler—I hereby undertake to do 
so—in exactly the same way as we have done 
since stage 1. We will be happy to meet and 
discuss this issue with him further should he so 
wish, but it is my view that amendment 6 is 
necessary and correct. I hope that the committee 
will support it. If the committee does so, I 
undertake that we will continue to listen to any 
further representations and respond to reasonable 
arguments, particularly from Mr Butler but, of 
course, from any other member and from any 
interested observer outwith today’s proceedings. 
We will listen carefully and respond if it is felt that 
the course that we have urged the committee to 
take this morning is anything less than the correct 
approach. 

I hope that my response is acceptable to Mr 
Butler. I did not think for a moment that he would 
flounce off in a huff and I am sure that we will 
continue our constructive engagement if the 
committee decides to support amendment 6 and 
reject amendment 15—although I understand that 
amendment 15 will not be moved. I urge the 
committee to support amendment 6. No doubt 
before stage 3 we will have an opportunity to give 
further consideration to the matter, with Mr Butler. 

12:30 
The Convener: The question is, that 

amendment 6 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Aitken, Bill (Glasgow) (Con) 
Brown, Robert (Glasgow) (LD)  
Don , Nigel (North East Scotland) (SNP)  
Thompson, Dave (Highlands and Islands) (SNP) 
Watt, Maureen (North East Scotland) (SNP) 

Against 
Baker, Claire (Mid Scotland and Fife) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Kelly, James (Glasgow Rutherglen) (Lab) 

The Convener: The result of the division is: For 
5, Against 3, Abstentions 0. 

Amendment 6 agreed to. 

Amendment 15 not moved. 

Amendment 7 moved—[Fergus Ewing]—and 
agreed to. 

Section 7, as amended, agreed to. 

Sections 8 to 13 agreed to. 

Section 14—Interpretation 

Amendments 8 to 12 moved—[Fergus Ewing]—
and agreed to. 

Section 14, as amended, agreed to. 

Section 15 agreed to. 

Schedule 1 agreed to. 

Section 16 agreed to. 

Schedule 2 agreed to. 

Section 17 agreed to. 

Section 18—Transitional provision etc 

The Convener: Amendment 16, in the name of 
Robert Brown, is grouped with amendments 17 
and 13. If amendment 17 is agreed to, I cannot 
call amendment 13, on the ground of pre-emption. 

Robert Brown: In its report, the Subordinate 
Legislation Committee noted that wide Henry VIII 
powers appear to be contained in section 18. In 
particular, section 18(4) provides: 

―An order under subsection (1), if it includes provision 
amending or repealing an enactment contained in an Act, is 
not made unless a draft of the statutory instrument 
containing the order has been–– 

(a) laid before, and 

(b) approved by resolution of, 

the Parliament.‖ 

The point is that the provision allows for 
subordinate legislation to appeal or amend primary 
legislation, which is not the general direction of 
travel that we should be taking. 
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Amendment 13, in the name of the minister, 
would clarify the position to a degree but would 
simply replace the reference to an order that 
includes provision that amends or repeals an 
enactment contained in an act with the phrase 
―A statutory instrument containing an order under 
subsection (1) which adds to, replaces or omits any part of 
the text of an Act (including this Act)‖. 

That does not change the substance of the issue 
and, if anything, it goes further than the provision 
that it would replace. 

I am prepared to listen to the arguments, but it 
seems that the principal issue is why there needs 
to be provision to amend or repeal primary 
legislation, including the act that results from the 
bill, rather than provision for subordinate 
legislation that would implement bits and pieces of 
the act. Provision to amend or repeal primary 
legislation is not frequently made. 

I move amendment 16. 

Fergus Ewing: The practical effect of 
amendments 16 and 17, in the name of Robert 
Brown, would be that orders that the Scottish 
ministers made under section 18(1) would be 
subject to the negative procedure. The affirmative 
procedure is more appropriate for orders that 
involve amending or repealing any parts of primary 
legislation, including the act that results from the 
bill. I understand why the Subordinate Legislation 
Committee, as a matter of general principle, 
requires Henry VIII powers to be justified. As I said 
in my formal response to the Justice Committee’s 
report, I think that such powers are justified in this 
instance. 

I turn to amendment 13. Section 18 provides 
Scottish ministers with the power to make 
―incidental, supplemental, consequential, transitional, 
transitory or saving‖ 

provisions by secondary legislation. More 
specifically, section 18(4) provides that, if such 
provisions amend or repeal primary legislation, the 
instrument must be subject to the affirmative 
procedure. The Subordinate Legislation 
Committee was critical of section 18(4), 
commenting that the power to modify primary 
legislation through an ancillary order should be 
stated expressly rather than indirectly. Incidentally, 
that was stated in paragraph 192 on page 38 of 
the Justice Committee’s report, which 
encompassed the Subordinate Legislation 
Committee’s recommendation in that regard. 

Amendment 13 addresses that point, taking up 
the Subordinate Legislation Committee’s invitation 
by introducing a more explicit reference to the 
power to add to, replace or omit the text of an act, 
and by making it clear that the power may be 

exercised in relation to the act that results from the 
bill. 

The committee also had concerns about 
ancillary powers being capable of modifying 
primary legislation. Any new body of law can give 
rise to a need for a range of ancillary provisions, 
and it might be appropriate for them to extend to 
modifying primary legislation, including the act that 
results from the bill. That is particularly so where, 
as in this case, the bill covers complex reform 
mechanisms. It could be that the provisions, once 
enacted and tested, will prove problematic. If that 
were to be the case, given the importance and 
sensitivity of the issues, it would be essential to 
move quickly to take remedial action. The power 
will ensure that that is possible. 

Additionally, without the power, in order to deal 
with a matter that was clearly within the scope and 
policy intentions of the bill, it would be necessary 
to return to the Parliament to make changes by 
primary legislation. That would not be an effective 
use of either the Parliament’s or the Scottish 
Government’s resources. 

Accordingly, I commend amendment 13 and, 
with respect to Mr Brown, invite the committee to 
reject amendments 16 and 17. 

The Convener: Thank you. There being no 
contributions from committee members, I call Mr 
Butler. 

Bill Butler: I entirely agree with amendment 13, 
and especially with the latter part of the minister’s 
explanation of why it is the correct amendment. He 
said that provisions might prove problematic as 
the legislation plays itself out. Amendment 13 
represents a way of dealing with a problem that 
arises swiftly, expeditiously and with the 
appropriate level of parliamentary scrutiny. I 
believe that use of the affirmative procedure is 
more appropriate. Amendment 13 deals concisely 
and succinctly with the concerns that the 
Subordinate Legislation Committee raised and, 
although Robert Brown lodged amendments 16 
and 17 with the best intentions, amendment 13 is 
by far the more preferable way of proceeding. I 
urge colleagues to go for amendment 13. 

Robert Brown: As the minister pointed out, the 
Subordinate Legislation Committee had two 
concerns about the matter. Amendment 13 
endeavours to deal with the first concern, and I 
have no particular difficulty with that. My principal 
issue is the other part of that committee’s 
comments, which were about the necessity for the 
provision to amend primary legislation in this way. 
I have not heard much by way of justification of 
that, except in general terms. I do not know 
whether this is the case, but it might have been 
necessary to amend the Damages (Scotland) Act 
1976 through subordinate legislation because of 
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the same sort of issue. If so, that would give us a 
hint, given that an act that has been on the statute 
book for some time, even with the best intentions, 
has had to be modified in that way. 

I point out that the power is not just about 
transitional provisions but about incidental, 
supplemental, consequential and saving 
provisions, so it is a wide power. I will remain 
opposed to the giving of the power unless the 
minister or indeed the sponsor of the bill can give 
more substantial grounds than they have given so 
far. Against that background, I will persist with 
amendment 16. 

The Convener: The question is, that 
amendment 16 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Brown, Robert (Glasgow) (LD) 

Against 
Aitken, Bill (Glasgow) (Con) 
Baker, Claire (Mid Scotland and Fife) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Don, Nigel (North East Scotland) (SNP)  
Kelly, James (Glasgow Rutherglen) (Lab)  
Thompson, Dave (Highlands and Islands) (SNP) 
Watt, Maureen (North East Scotland) (SNP) 

The Convener: The result of the division is: For 
1, Against 7, Abstentions 0. 

Amendment 16 disagreed to. 

Amendment 17 not moved. 

Amendment 13 moved—[Fergus Ewing]—and 
agreed to. 

Section 18, as amended, agreed to. 

Section 19 agreed to. 

Long title agreed to. 

The Convener: That ends stage 2 
consideration of the bill. I congratulate members 
on their lucid contributions. I also congratulate Mr 
Butler and the minister on the way in which they 
have conducted negotiations over the bill, which 
has been an exemplar of how discussions should 
be conducted for the good of people who find 
themselves in the unfortunate position of being 
bereaved following an accident. 

12:41 
Meeting suspended. 
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Damages (Scotland) Bill 
[AS AMENDED AT STAGE 2] 

 
 
 
 
An Act of the Scottish Parliament to make further provision as regards rights to damages in 
respect of personal injuries and death; and for connected purposes. 
 
 
1 Damages to injured person whose expectation of life is diminished 

(1) This section applies to an action for damages in respect of personal injuries suffered by 
a pursuer whose date of death is expected to be earlier than had the injuries not been 5 
suffered. 

(2) In assessing the amount of damages by way of solatium the court is, if the pursuer–– 

(a) was at any time, 

(b) is, or 

(c) is likely to become, 10 

aware of the reduced expectation of life, to have regard to the extent to which the 
pursuer, in consequence of that awareness, has suffered or is likely to suffer. 

(3) Subject to subsection (2), no damages by way of solatium are recoverable by the pursuer 
in respect of loss of expectation of life. 

(4) In making an award of damages by way of solatium, the court is not required to ascribe 15 
specifically any part of the award to loss of expectation of life. 

(5) In assessing the amount of any patrimonial loss in respect of the period after the date of 
decree the court is to assume that the pursuer will live until the date when death would 
have been expected had the injuries not been suffered (the “notional date of death”). 

(6) Such part of that amount as is attributable to the period between the expected date of 20 
death and the notional date of death (the “lost period”) is to be assessed as follows–– 

(a) the court is to estimate what (if anything) the pursuer would have earned during 
the lost period through the pursuer’s own labour or own gainful activity had the 
injuries not been suffered, 

(b) the court may, if it thinks fit, add to the amount so estimated (whether or not that 25 
amount is nil) an amount equivalent to all or part of what it estimates the pursuer 
would have received by way of relevant benefits during the lost period had the 
injuries not been suffered, and 
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(c) the court is then to deduct, from the total amount obtained by virtue of paragraphs 
(a) and (b), 25% of that amount (to represent what would have been the pursuer’s 
living expenses during the lost period had the injuries not been suffered). 

(6A) But, if satisfied that it is necessary to do so for the purpose of avoiding a manifestly and 
materially unfair result, the court may apply a different percentage to that specified in 5 
subsection (6)(c). 

(7) In paragraph (b) of subsection (6), “relevant benefits” means benefits in money or 
money’s worth other than benefits–– 

(a) derived from the pursuer’s own estate, or 

(b) consisting of such earnings as are mentioned in paragraph (a) of that subsection. 10 

 
2 Transmission of deceased’s rights to executor 

(1) There are transmissible to a deceased person’s executor (“E”) the like rights to damages, 
including a right to damages for non-patrimonial loss, in respect of injuries suffered by 
the deceased (“A”) and vested in A immediately before A’s death, being–– 

(a) personal injuries, or 15 

(b) injuries which, though not personal injuries, are–– 

(i) injuries to name or reputation, or 

(ii) injuries resulting from harassment actionable under section 8 of the 
Protection from Harassment Act 1997 (c.40). 

(2) The “like rights” mentioned in subsection (1) do not include any right to damages by 20 
way of compensation for patrimonial loss attributable to any period after the date of 
death; and in determining the amount of damages for non-patrimonial loss payable to E 
by virtue of this section, the only period to which the court is to have regard is that 
ending immediately before A’s death. 

(3) In so far as a right to damages vested in A comprises a right to damages for non-25 
patrimonial loss in respect of such injuries as are mentioned in sub-paragraph (i) of 
subsection (1)(b), that right is transmissible to E only if an action to enforce the right is 
brought by A and is not concluded before A’s death.  

(4) For the purposes of subsection (3) an action is not to be taken to be concluded–– 

(a) while an appeal is competent, or 30 

(b) before any appeal taken is disposed of. 

 
3 Application of sections 4 to 6 

Sections 4 to 6 apply where a person (“A”) dies in consequence of suffering personal 
injuries as the result of the act or omission of another person (“B”) and the act or 
omission–– 35 

(a) gives rise to liability to pay damages to A (or to A’s executor), or 

(b) would have given rise to such liability but for A’s death. 

 
4 Sums of damages payable to relatives 

(1) B is liable under this subsection to pay–– 
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(a) to any relative of A who is a member of A’s immediate family, such sums of 
damages as are mentioned in paragraphs (a) and (b) of subsection (2), 

(b) to any other relative of A, such sum of damages as is mentioned in paragraph (a) 
of that subsection. 

(1A) But except as provided for in section 5 no such liability arises if the liability to pay 5 
damages to A (or to A’s executor) in respect of the act or omission–– 

(a) is excluded or discharged, whether by antecedent agreement or otherwise, by A 
before A’s death, or 

(b) is excluded by virtue of an enactment. 

(2) The sums of damages are–– 10 

(a) such sum as will compensate for any loss of support which as a result of the act or 
omission is sustained, or is likely to be sustained, by the relative after the date of 
A’s death together with any reasonable expenses incurred by the relative in 
connection with A’s funeral, and 

(b) such sum, if any, as the court thinks just by way of compensation for all or any of 15 
the following–– 

(i) distress and anxiety endured by the relative in contemplation of the 
suffering of A before A’s death, 

(ii) grief and sorrow of the relative caused by A’s death, 

(iii) the loss of such non-patrimonial benefit as the relative might have been 20 
expected to derive from A’s society and guidance if A had not died.  

(4) The court, in making an award under paragraph (b) of subsection (2) is not required to 
ascribe any part of the award specifically to any of the sub-paragraphs of that paragraph. 

(4A) For the purpose of subsection (1)(a), a relative of A is a member of A’s immediate 
family if the relative falls within any of paragraphs (a) to (d) of the definition of 25 
“relative” in section 14(1). 

 
5 Discharge of liability to pay damages: exception for mesothelioma  

(1) This section applies where–– 

(a) the liability to pay damages to A (or to A’s executor) is discharged, whether by 
antecedent agreement or otherwise, by A before A’s death, 30 

(b) the personal injury in consequence of which A died is mesothelioma, and  

(c) the discharge and the death each occurred on or after 20th December 2006.  

(2) Liability arises under section 4(1) but is limited to the payment of such sum of damages 
as is mentioned in paragraph (b) of section 4(2).  

 
6 Relative’s loss of personal services  35 

(1) A relative entitled to damages under paragraph (a) of section 4(2) is entitled to include, 
as a head of damages under that paragraph, a reasonable sum in respect of the loss to the 
relative of A’s personal services as a result of the act or omission.  

(2) In subsection (1), “personal services” has the same meaning as in section 9(1) of the 
Administration of Justice Act 1982 (c.53) (damages in respect of inability of injured 40 
person to render such services).  
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7 Assessment of compensation for loss of support  
(1) Such part of an award under paragraph (a) of section 4(2) as consists of a sum in 

compensation for loss of support is to be assessed applying the following paragraphs–– 

(a) the total amount to be available to support A’s relatives is an amount equivalent to 
75% of A’s net annual income,  5 

(c) in the case of any other relative than–– 

(i) a person described in paragraph (a) of the definition of “relative” in section 
14(1), or  

(ii) a dependent child,  

the relative is not to be awarded more in compensation for loss of support than the 10 
actual amount of that loss,  

(d) if–– 

(i) no such other relative is awarded a sum in compensation for loss of 
support, the total amount mentioned in paragraph (a) is to be taken to be 
spent by A in supporting such of A’s relatives as are mentioned in sub-15 
paragraphs (i) and (ii) of paragraph (c),  

(ii) any such other relative is awarded a sum in compensation for loss of 
support, the total amount mentioned in paragraph (a) is, after deduction of 
the amount of the sum so awarded, to be taken to be spent by A in 
supporting such of A’s relatives as are mentioned in those sub-paragraphs, 20 
and  

(e) any multiplier applied by the court–– 

(i) is to run from the date of the interlocutor awarding damages, and  

(ii) is to apply only in respect of future loss of support. 

(1A) But, if satisfied that it is necessary to do so for the purpose of avoiding a manifestly and 25 
materially unfair result, the court may apply a different percentage to that specified in 
subsection (1)(a). 

(2) In subsection (1)(c)(ii), “dependent child” means a child who as at the date of A’s 
death–– 

(a) has not attained the age of 18 years, and  30 

(b) is owed an obligation of aliment by A.  

 
8 Further provision as regards relative’s entitlement to damages  

(1) Subject to subsection (3), in assessing for the purposes of section 4 or 6 the amount of 
any loss of support sustained by a relative of A no account is to be taken of–– 

(a) any patrimonial gain or advantage which has accrued or will or may accrue to the 35 
relative, by way of succession or settlement, from A or from any other person, or  

(b) any insurance money, benefit, pension or gratuity which has been, or will or may 
be, paid as a result of A’s death.  

(2) In subsection (1)–– 
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“benefit” means benefit under the Social Security Contributions and Benefits Act 
1992 (c.4) or the Social Security Contributions and Benefits (Northern Ireland) 
Act 1992 (c.7) and any payment by a friendly society or trade union for the relief 
or maintenance of a member’s dependants,  

“insurance money” includes a return of premiums, and  5 

“pension” includes a return of contributions and any payment of a lump sum in 
respect of a person’s employment.  

(3) Where A has been awarded a provisional award of damages under section 12(2) of the 
Administration of Justice Act 1982 (c.53), the making of that award does not prevent 
liability from arising under section 4(1); but in assessing for the purposes of section 4 or 10 
6 the amount of any loss of support sustained by a relative the court is to take into 
account such part of the provisional award relating to future patrimonial loss as was 
intended to compensate A for a period beyond the date on which A died.  

(4) In order to establish loss of support for the purposes of section 4 or 6, it is not essential 
for a relative to show that A was, or might have become, subject to a duty in law to 15 
provide support for, or contribute to the support of, the relative; but if any such fact is 
established it may be taken into account in determining whether, and if so to what 
extent, A would (had A not died) have been likely to provide, or contribute to, such 
support.  

(5) Except as provided for in this Act or in any other enactment, no person is entitled by 20 
reason of relationship to damages in respect of the death of another person.  

(6) In subsection (5), “damages” includes damages by way of solatium.  

 
9 Transmission of relative’s rights to executor  

(1) This section applies where liability to pay damages to a relative (“R”) has arisen under 
section 4 or 6 but R dies. 25 

(2) If the right to damages is vested in R immediately before R’s death that right is 
transmissible to R’s executor (“E”); but in determining the amount of damages payable 
to E by virtue of this section, the only period to which the court is to have regard is the 
period ending immediately before R’s death.  

(3) In a case where–– 30 

(a) section 5 applies, and  

(b) R died before 27th April 2007,  

any right of R to damages under that section is to be taken, for the purposes of 
subsection (2), to have vested in R on A’s death.  

 
10 Enforcement by executor of rights transmitted under section 2 or 9  35 

(1) Where a right is transmitted by virtue of section 2 or 9, the executor in question is 
entitled–– 

(a) to bring an action to enforce it, or  

(b) if an action to enforce it was brought by the deceased but not concluded before the 
date of death, to be sisted as pursuer in that action.  40 

(2) For the purposes of subsection (1)(b) an action is not to be taken to be concluded—  

(a) while an appeal is competent, or  
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(b) before any appeal taken is disposed of.  

 
11 Executor’s claim not excluded by relative’s claim etc.  

(1) A claim made by virtue of this Act by a deceased’s executor is not excluded by a claim 
so made by a relative of the deceased (or by such a relative’s executor).  

(2) Nor is a claim so made by a such a relative (or by such a relative’s executor) excluded 5 
by a claim so made by the deceased’s executor.  

 
12 Limitation of total amount of liability  

(1) This section applies to an action directed against a defender (“B”) in which, following 
the death of a person (“A”) from personal injuries, damages are claimed–– 

(a) in respect of those injuries, by A’s executor, or  10 

(b) in respect of A’s death, by any relative of A or by the executor of any relative of 
A.  

(2) If it is shown that the liability arising in relation to B from the personal injuries in 
question–– 

(a) had before A’s death, by antecedent agreement or otherwise, been limited to 15 
damages of a specified or ascertainable amount, or  

(b) is so limited by virtue of an enactment,  

nothing in this Act makes B liable to pay damages exceeding that amount.  

(3) Accordingly, where there are two or more pursuers, any damages to which they would 
(but for this section) respectively be entitled under this Act are, if necessary, to be 20 
reduced pro rata.  

(4) And where two or more actions are conjoined the conjoined actions are to be treated, for 
the purposes of this section, as if they were a single action.  

 
13 Amendment of section 9 of Administration of Justice Act 1982  

In section 9 of the Administration of Justice Act 1982 (c.53) (services to injured 25 
person’s relative)–– 

(a) after subsection (1) there is inserted–– 

“(1A) In assessing the amount of damages payable by virtue of subsection (1) above 
to an injured person whose date of death is expected to be earlier than had the 
injuries not been sustained, the court is to assume that the person will live until 30 
the date when death would have been expected had the injuries not been 
sustained.”,  

(b) subsection (2) is repealed,  

(c) in subsection (3), for the words “subsections (1) and (2)” there is substituted 
“subsection (1)”, and  35 

(d) in subsection (4), for the words “subsection (2) above” there is substituted 
“section 6(1) of the Damages (Scotland) Act 2010 (asp 00) (relative’s loss of 
personal services)”.  
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14 Interpretation  
(1) In this Act, unless the context otherwise requires–– 

“personal injuries” means–– 

(a) any disease, and  

(b) any impairment of a person’s physical or mental condition, and  5 

“relative”, in relation to a person who has died, means a person who–– 

(a) immediately before the death is the deceased’s spouse or civil partner or is 
living with the deceased as if married to, or in civil partnership with, the 
deceased,  

(b) is a parent or child of the deceased, accepted the deceased as a child of the 10 
person’s family or was accepted by the deceased as a child of the 
deceased’s family,  

(c) is the brother or sister of the deceased or was brought up in the same 
household as the deceased and accepted as a child of the family in which 
the deceased was a child, or  15 

(d) is a grandparent or grandchild of the deceased. 

(e) is an ascendant or descendant of the deceased (other than a parent or 
grandparent or a child or grandchild of the deceased), 

(f) is an uncle or aunt of the deceased, 

(g) is a child or other issue of— 20 

(i) a brother or sister of the deceased, or 

(ii) an uncle or aunt of the deceased, or 

(h) is a former spouse or civil partner of the deceased having become so by 
virtue of divorce or (as the case may be) dissolution of the partnership. 

(2) In deducing a relationship for the purposes of the definition of “relative” in subsection 25 
(1)–– 

(a) any relationship–– 

(i) by affinity is to be treated as a relationship by consanguinity, 

(ii) of the half blood is to be treated as a relationship of the whole blood, 

(b) a stepchild of a person is to be treated as the person’s child. 30 

(3) In any enactment passed or made before this Act, unless the context otherwise requires, 
any reference to a loss of society award is to be construed as a reference to an award 
under paragraph (b) of section 4(2). 

 
15 Minor and consequential amendments  

Schedule 1 to this Act, which contains minor amendments and amendments 35 
consequential on the provisions of this Act, has effect.  

 
16 Repeals  

The enactments mentioned in schedule 2 to this Act are repealed to the extent mentioned 
in the second column of that schedule.  
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17 Saving  
Nothing in this Act affects proceedings commenced before section 16 comes into force.  

 
18 Transitional provision etc.  

(1) The Scottish Ministers may, by order made by statutory instrument, make such 
incidental, supplemental, consequential, transitional, transitory or saving provision as 5 
they consider necessary or expedient for the purposes of, or in consequence of, this Act.  

(2) Subject to subsection (4), a statutory instrument containing an order under subsection 
(1) is subject to annulment in pursuance of a resolution of the Parliament.  

(3) An order under subsection (1) may make different provision for different cases or for 
different classes of case.  10 

(4) A statutory instrument containing an order under subsection (1) which adds to, replaces 
or omits any part of the text of an Act (including this Act) is not to be made unless a 
draft of the instrument has been–– 

(a) laid before, and  

(b) approved by resolution of,  15 

the Parliament.  

 
19 Short title, Crown application and commencement  

(1) This Act may be cited as the Damages (Scotland) Act 2010.  

(2) This Act binds the Crown.  

(3) The provisions of this Act, except this section, come into force on such day as the 20 
Scottish Ministers may by order made by statutory instrument appoint.  

(4) Different days may be so appointed for different provisions and for different purposes.  
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SCHEDULE 1 
(introduced by section 15) 

 
MINOR AND CONSEQUENTIAL AMENDMENTS 

Sheriff Courts (Scotland) Act 1907 (c.51)  

1 In Schedule 1 to the Sheriff Courts (Scotland) Act 1907 (ordinary court rules), in the 5 
definition of “relative” in rule 36.1(2), for the words “meaning assigned to it in Schedule 
1 to the Damages (Scotland) Act 1976” there is substituted “same meaning as in the 
Damages (Scotland) Act 2010”.  

 
Prescription and Limitation (Scotland) Act 1973 (c.52)  

2 (1) In section 18 of the Prescription and Limitation (Scotland) Act 1973 (actions where 10 
death has resulted from personal injuries), in subsection (5), for the words “Schedule 1 
to the Damages (Scotland) Act 1976” there is substituted “the Damages (Scotland) Act 
2010”.  

(2) In section 22C of that Act (actions under the Consumer Protection Act 1987 where death 
has resulted from personal injuries), in subsection (6), for the words “Damages 15 
(Scotland) Act 1976” there is substituted “Damages (Scotland) Act 2010”.  

 
Administration of Justice Act 1982 (c.53)  

3 (1) In section 10(b) of the Administration of Justice Act 1982 (assessment of damages for 
personal injuries), for the words “section 2(1) of the Law Reform (Personal Injuries) Act 
1948” there is substituted “section 8 of the Social Security (Recovery of Benefits) Act 20 
1997 (c.27)”.  

(2) In section 13(1) of that Act (supplementary), for the definition of “personal injuries” 
there is substituted–– 

““personal injuries” means–– 

(a) any disease, and  25 

(b) any impairment of a person’s physical or mental condition;”.  

 
Consumer Protection Act 1987 (c.43)  

4 (1) In section 1 of the Consumer Protection Act 1987 (purpose and construction of Part 1), 
in subsection (2), for the words “Damages (Scotland) Act 1976” there is substituted 
“Damages (Scotland) Act 2010”.  30 

(2) In section 6 of that Act (application of certain enactments etc.)–– 

(a) in subsection (1)(c), for the words “section 1 of the Damages (Scotland) Act 
1976” there is substituted “sections 3 to 6 of the Damages (Scotland) Act 2010”, 
and  

(b) in subsection (2), for the words “Damages (Scotland) Act 1976” there is 35 
substituted “Damages (Scotland) Act 2010”.  
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Coal Mining Subsidence Act 1991 (c.45)  

5 In section 32 of the Coal Mining Subsidence Act 1991 (compensation for death or 
disablement), in subsection (2)(c), for the words “Damages (Scotland) Act 1976” there 
is substituted “Damages (Scotland) Act 2010”.  

 
Merchant Shipping Act 1995 (c.21)  5 

6 In Part 2 of Schedule 7 to the Merchant Shipping Act 1995 (Convention on Limitation 
of Liability for Maritime Claims 1976), in paragraph 6, for the words “Damages 
(Scotland) Act 1976” there is substituted “Damages (Scotland) Act 2010”.  

 
Damages Act 1996 (c.48)  

7 In section 7 of the Damages Act 1996 (interpretation), in subsection (2), for the words 10 
“meaning given by section 10(1) of the Damages (Scotland) Act 1976” there is 
substituted “same meaning as in the Damages (Scotland) Act 2010”.  

 
Health and Social Care (Community Health and Standards) Act 2003 (c.43)  

8 In Schedule 10 to the Health and Social Care (Community Health and Standards) Act 
2003 (recovery of NHS charges: exempted payments), in paragraph 7, for the words 15 
“section 1 of the Damages (Scotland) Act 1976 (c.13)” there is substituted “any of 
sections 4 to 6 of the Damages (Scotland) Act 2010 (asp 00)”.  

 
Companies Act 2006 (c.46)  

9 In section 1030 of the Companies Act 2006 (when application to the court may be 
made), in subsection (6)(b)(ii), for the words “Damages (Scotland) Act 1976 (c.13)” 20 
there is substituted “Damages (Scotland) Act 2010 (asp 00)”.  

 

SCHEDULE 2 
(introduced by section 16) 

 
REPEALS 

25 Enactment Extent of repeal 
 
 

 
Damages (Scotland) Act 1976 (c.13) 
 

 
The whole Act.  

 
 

Administration of Justice Act 1982  
(c.53) 
 

Section 14.  

 
30 

Law Reform (Parent and Child)  
(Scotland) Act 1986 (c.9) 
 

In Schedule 1, paragraph 15.  

 Damages (Scotland) Act 1993 (c.5) 
 

The whole Act.  

 
 
 

Protection from Harassment Act  
1997 (c.40) 
 

Section 8(8).  
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 Enactment Extent of repeal 
 
 
 
 

 
Civil Partnership Act 2004 (c.33)  

 
In Schedule 30, in the consequential amendments 
for Scotland, the entry relating to the Damages 
(Scotland) Act 1976. 
  

5 
 

Family Law (Scotland) Act 2006 (asp 2) Section 35.  
 
In schedule 2, paragraph 2.  
 

 
 

 
 

Rights of Relatives to Damages 
(Mesothelioma) (Scotland) Act 2007 
(asp 18)  
 

The whole Act.  
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SP Bill 49A–EN 1 Session 3 (2011) 

 
 

DAMAGES (SCOTLAND) BILL 
[AS AMENDED AT STAGE 2] 

 
 
 

—————————— 
  

REVISED EXPLANATORY NOTES 

 
CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, this revised 
document is published to accompany the Damages (Scotland) Bill (introduced in the Scottish 
Parliament on 1 June 2010) as amended at Stage 2. The text has been revised to reflect the 
amendments made at Stage 2 and these changes are indicated by sidelining in the right margin. 

 
INTRODUCTION  

2. These Explanatory Notes have been prepared by Bill Butler MSP, who is the member in 
charge of the Bill, in order to assist the reader of the Bill and to help inform debate on it. They do 
not form part of the Bill and have not been endorsed by the Parliament.  

3. The Notes should be read in conjunction with the Bill as amended at Stage 2. They are 
not, and are not meant to be, a comprehensive description of the Bill. So where a section or 
schedule, or a part of a section or schedule, does not seem to require any explanation or 
comment, none is given.  

4. The Bill seeks to implement the Scottish Law Commission’s (“the Commission”) Report 
on Damages for Wrongful Death (“the Report”)1, which was published on 30 September 2008.   

GENERAL 

5. Where a person suffers injury or disease as a result of the wrongful actions or omissions 
of another, the victim has a right, under the common law of delict, to claim damages from the 
wrongdoer. The Damages (Scotland) Act 1976 (“the 1976 Act”), as amended–– 

(a) regulates who can claim damages and the kind of damages which can be claimed 
where the victim dies as a result of such injury or disease; 

(b) provides that the victim’s right to claim damages may, in certain circumstances, 
pass to the victim’s executor;2  

(c) provides that the victim’s relatives may also have a separate claim for the loss of 
support and grief and distress that they have suffered because of the death; and 

                                                 
1 Scot Law Com No 213. http://www.scotlawcom.gov.uk/html/reports.php#r213   
2 1976 Act, section 2 
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(d) makes provision regarding the damages which can be claimed by the victim 
whose expectation of life is diminished by the injury or disease.3  

 
6. The general purpose of the Bill is to repeal, and re-enact with certain amendments, the 
1976 Act.  

7. The Bill is structured differently from the 1976 Act. It deals first with the rights of the 
victim (section 1) and the extent to which those rights transmit to an executor (section 2), before 
moving on to deal with the rights of relatives (sections 3 to 8) and the extent to which those 
rights transmit to a relative’s executor (section 9). Further provision is made in relation to rights 
transmitted to executors (section 10). The remaining provisions are of a general nature.  

COMMENTARY ON SECTIONS 

Section 1: Damages to injured person whose expectation of life is diminished 

8. Section 1 re-enacts section 9 and 9A of the 1976 Act but with certain amendments to give 
effect to recommendations 3 and 4 of the Commission’s Report. 

9. Section 1 makes provision for damages to be payable to a victim of personal injuries 
whose expectation of life has been reduced as a result of the injuries suffered. It makes provision 
for the damages which such a victim can claim for––  

(a) solatium, that is damages for the pain and suffering which the victim endures as a 
result of being aware of the loss of expectation of life; and 

(b) patrimonial loss, that is damages for the economic loss likely to be suffered by the 
victim in the future. This may include loss of future earnings, the cost of future 
maintenance, nursing and medical care, the cost of future necessary services 
rendered to the victim by a relative4and costs arising from the victim’s inability to 
render gratuitous services to his family.5 

 
10. These damages are in addition to the damages which a victim is entitled to claim under 
the general principles of the common law of delict for solatium, that is damages for the pain and 
suffering which the victim endures as a result of his injuries, and for patrimonial loss which such 
a victim has suffered. 

11. Subsection (1) provides that persons may only claim damages in terms of the section if 
their date of death is expected to be earlier than it would have been if the injuries had not been 
suffered.  

12. Subsections (2) to (4) re-enact section 9A of the 1976 Act in a slightly recast form. They 
are concerned with a victim’s claim for solatium.  

                                                 
3 1976 Act, sections 9 and 9A 
4 Administration of Justice Act 1982, section 8 
5 Administration of Justice Act 1982, section 9 
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13. Subsections (2) and (3) make it clear that a victim will continue to receive damages for 
loss of expectation of life as part of an award of solatium only if the victim is, or was at any time, 
aware, or is likely to become aware that the victim’s life expectancy has been reduced. As a 
result, where a victim of personal injuries is killed instantaneously, the victim’s executor will 
continue not to be able to recover solatium on behalf of the estate.  

14. Subsection (4) provides that, where a victim claims solatium for loss of expectation of 
life as part of a wider claim for solatium, the court does not require to ascribe any part of the 
damages by way of solatium to loss of expectation of life.  

15. Subsections (5) to (7) re-enact, with certain amendments, section 9 of the 1976 Act. They 
are concerned with a victim’s claim for patrimonial loss suffered as a result of the victim’s 
injuries.  

16. Subsection (5) re-enacts section 9(2)(a) of the 1976 Act. It provides that, when 
quantifying future loss, the courts are to assume that the victim will live until the date when he 
would have been expected to die if he had not suffered the injuries. This date is known as the 
“notional date of death”. Subsection (5) ensures that a victim will continue to be able to claim 
damages for any patrimonial loss which the victim suffers, or is expected to suffer, between— 

(a) the date of decree and the date when the victim is expected to die; and  

(b) the “lost period”, that is the period between his expected date of death and his 
notional date of death.  

 
17. Subsection (6) specifies how patrimonial loss during the lost period is to be assessed. 
This differs from the computation presently carried out under section 9(2)(b) and (c) of the 1976 
Act because subsection (6) is only concerned with damages for patrimonial loss during the lost 
period and not, as at present, also for the period between the date of decree and the victim’s 
expected date of death.  This gives effect to recommendations 3 and 4 of the Commission’s 
Report6. 

18. Paragraph (a) of subsection (6) provides that the court is to estimate what the victim’s 
earnings would have been during the lost period.  

19. Paragraph (b) of subsection (6) restates the court’s discretion to take into account, for the 
purposes of assessing the victim’s patrimonial loss during the lost period, any benefits in money 
or money’s worth derived from sources other than the victim’s own estate.   

20. Paragraph (c) of subsection (6) makes provision for a deduction to continue to be made 
for the victim’s reasonable living expenses from the aggregate amount under paragraph (a) and 
(b) so as to arrive at the amount of the multiplicand which the Court is to apply when awarding 
the damages which the victim can recover for patrimonial loss during the lost period. However, 
rather than as at present leaving it to the courts to assess what deduction should be made, it 
provides that a fixed percentage of 25% should be deducted from that aggregate amount to 
represent what would have been the pursuer’s living expenses during the lost period had the 
injuries not been suffered. This amendment gives effect to recommendation 4 of the 
                                                 
6 Commission’s Report, paragraph 3.5 and 3.9 
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Commission’s Report7. The Court will, however, have discretion under subsection (6A) to depart 
from the fixed percentage in the limited circumstances in which it is necessary to do so in order 
to avoid a manifestly or materially unfair result. 

21. Subsection (7) defines “relevant benefits” in paragraph (b) of subsection (6). It is based 
upon the wording of section 9(2)(b) of the 1976 Act, but by placing this information in a separate 
subsection it seeks to increase the readability of subsection (6). The definition will include 
benefits which accrue to the victim from third parties.  

Section 2: Transmission of deceased’s rights to executor  

22. Section 2 re-enacts section 2 of the 1976 Act, with minor changes. It makes provision for 
the transmission of the deceased victim’s right to sue to his executor.  

23. Subsection (1) restates section 2(1) of the 1976 Act. It provides that “the like rights” to 
damages (including damages for non-patrimonial loss or solatium) in respect of injuries which 
are vested in the deceased victim immediately before death transmit to his executor.  

24. For this purpose, “injuries” are defined as–– 

(a) personal injuries; and 

(b) injuries which, although not personal, are (i) injuries to name or reputation and (ii) 
injuries resulting from harassment actionable under section 8 of the Protection 
from Harassment Act 1997 (c.40). 

25. This re-states the effect of section 2(1) of the 1976 Act but distinguishes between 
personal and non-personal injuries in view of definition of “personal injuries” in section 14(1) of 
the Bill which excludes non-personal injuries. 

26. Subsection (2) restates section 2(2) and (3) of the 1976 Act. It limits the extent to which 
the deceased’s right to damages transmits to the executor. It does so by defining what is meant 
by “the like right” to damages so as to exclude any right to damages for patrimonial loss, or for 
non-patrimonial loss, in respect of any period after the date of the deceased’s death. This is to 
avoid overcompensation where the deceased’s relatives will have a claim for patrimonial loss in 
terms of section 4(2)(a), and to reflect the fact that the deceased’s sufferings are taken to end 
with his death. 

27. Subsection (3) restates section 2(4) of the 1976 Act. It makes provision for the special 
case where the deceased had a right to damages for non-patrimonial loss arising from 
defamation, verbal injury or other injury to reputation. It provides that the right to damages only 
transmits to the deceased’s executor if the deceased had raised an action to enforce the right 
before death and the action had not been concluded by then. In other words, an executor may be 
sisted into a defamation action which has already been raised, but he cannot raise a new action in 
which he seeks damages only for non-patrimonial loss. If the victim had sustained patrimonial 
loss as a result of the defamation, however, his executor will have title to sue by virtue of 
subsection (1).  

                                                 
7 Commission’s Report, paragraph 3.9 
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28. Subsection (4) explains what is meant by an action being concluded in terms of 
subsection (3). This repeats the provision in section 2A(2) of the 1976 Act.   

Section 3: Application of sections 4 to 6 

29. Section 3 re-enacts part of section 1(1) of the 1976 Act. It introduces the provisions 
dealing with the rights of the victim’s relatives to damages. It provides that the rights of relatives 
contained in sections 4 to 6 apply where the victim (“A”) died from personal injuries caused by 
the defender (“B”), so long as B would have been liable to pay damages to A if A had sued 
before his death. In this way, the relatives’ right to sue is dependent on B’s liability to A.  

Section 4: Sums of damages payable to relatives  

30. Section 4 re-enacts the rest of section 1(1) and section 1(2) and (3) of the 1976 Act. It 
makes provision about the damages which the defender may have to pay to the relatives of the 
victim in the case where section 3 applies, that is, in the case where the victim (“A”) dies of 
personal injuries caused by the defender (“B”) and B is liable to pay damages to A. 

31. Subsections (1) and (1A) restate the rest of section 1(1) and (2) of the 1976 Act. It 
provides that, in these circumstances, the defender B is liable to pay damages in terms of 
subsection (2) to relatives of the victim. Subsection (1) also establishes that members of the 
victim’s immediate family have different rights to damages than other relatives. Subsection (4A) 
defines immediate family for this purpose as a subset of definition of “relative” contained in 
section 14(1). The right to damages is qualified by subsection (1A) which provides that no 
liability to relatives will arise where the victim has discharged or excluded liability before his 
death, or where liability is excluded by an enactment. The qualification is itself subject to an 
exception for mesothelioma cases, which are governed by section 5.  

32. Subsection (2) specifies the damages which a defender B may be liable to pay to the 
deceased’s relatives. B may be liable to pay damages under paragraphs (a) and (b) to immediate 
family members. B may be liable to pay damages under paragraph (b) to other relatives.  

33. Paragraph (a) of subsection (2) re-enacts section 1(3) of the 1976 Act. It deals with 
patrimonial loss and provides that a relative will only be able to recover damages for 2 heads of 
such loss—  

 (i)  the loss of support which, as a result of B’s act or omission, is, or is likely to be, 
suffered by that relative after A’s death; and  

 (ii)  the reasonable expenses incurred by that relative in connection with A’s funeral. 

34. Paragraph (b) of subsection (2) re-enacts section 1(4) of the 1976 Act. It deals with non-
patrimonial loss and provides that a relative will only be able to recover damages for 3 heads of 
such loss–– 

(i)  distress and anxiety endured by the relative in contemplation of the suffering of A 
before A’s death; 

(ii)  grief and sorrow of the relative caused by A’s death;  
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(iii)  the loss of such non-patrimonial benefit as the relative might have been expected 
to derive from A’s society and guidance if A had not died.  

35. Section 1(4) of the 1976 Act restricted damages under that subsection to a subset of the 
deceased’s relatives knows as the deceased’s “immediate family”. The Bill maintains a 
distinction between the immediate family and other relatives for this purpose. The immediate 
family is defined as those close relatives falling into the categories set out in section 14(1)(a) to 
(d). Only they may claim damages under section (4)(2)(b) for non-patrimonial loss as well as 
loss of financial support. Other relatives who do not fall within the definition of immediate 
family and are defined at section 14(1)(e) to (h) may only claim for loss of financial support. 

Section 5: Discharge of liability to pay damages: exception for mesothelioma 

36. Section 5 re-enacts subsections (2A) and (2B) of section 1 of the 1976 Act which were 
inserted by the Rights of Relatives to Damages (Mesothelioma) (Scotland) Act 2007.  
 
37. It forms an exception, in cases where a victim dies of mesothelioma, to the general 
principle laid down in section 4(1) that the defender B is not liable to pay damages to the 
deceased’s (A’s) relatives where A has discharged or excluded liability before A’s death, or 
where liability is excluded by an enactment.  

38. Subsection (1) contains three criteria which must be met for section 5 to apply. 

39. Paragraph (a) provides that A must have discharged B’s liability to A before death.  

40. Paragraph (b) provides that the personal injury from which A dies must be mesothelioma. 

41. Paragraph (c) provides that both the discharge and the death must have taken place on or 
after 20 December 2006. This was the date specified in the 2007 Act as the date from which the 
exception would apply. 

42. Subsection (2) provides that, where the three criteria set out in subsection (1) are met, B 
will be liable in damages to A’s relatives even though A had discharged the liability before his 
death. However, B’s liability is limited to damages for non-patrimonial loss: A’s relatives may 
seek a grief and companionship award in terms of section 4(2)(b) but not damages for loss of 
support under section 4(2)(a).  

Section 6: Relative’s loss of personal services 

43. Section 6 re-enacts section 9(2) of the Administration of Justice Act 1982. It deals with 
the right of A’s relatives to damages for loss of personal services which were provided by A 
before A’s death.  

44. Subsection (1) provides that a relative who is entitled to damages for loss of support may 
also include a claim for damages for loss of the A’s personal services. 
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45. Subsection (2) defines “personal services” in subsection (1) by reference to section 9(1) 
of the 1982 Act. This refers to personal services as the services mentioned in section 9(3) of the 
1982 Act, being services—  

(a) which were or might have been expected to have been rendered by the injured 
person before the occurrence of the act or omission giving rise to liability;  

(b) of a kind which, when rendered by a person other than a relative, would ordinarily 
be obtainable on payment; and  

(c) which the injured person but for the injuries in question might have been expected 
to render gratuitously to a relative.  

Section 7: Assessment of compensation for loss of support  

46. Section 7 is a change from the existing law. It makes detailed provision as to how a 
relative’s claim under section 4(2)(a) for damages for loss of the deceased’s (A’s) support is to 
be calculated. 

47. Paragraph (a) of subsection (1) provides that, in every case, the court should assume that 
the total amount available to support A’s relatives is an amount equivalent to 75% of A’s net 
annual income. In other words, it should be assumed that, in every case, the deceased would 
have spent 25% of his net annual income on A’s own living expenses. This accords with the 
provision made in section 1(6)(c).  It gives effect in part to the Commission’s recommendation 
11(c). 

48. The resulting figure arrived at after calculating 75% of the deceased’s net income will be 
the multiplicand to be applied by the Court in making an award for loss of support. The Court 
will, however, have discretion under subsection (1A) to depart from the fixed percentage in the 
limited circumstances in which it is necessary to do so in order to avoid a manifestly or unfair 
result. 

49. Paragraph (c) of subsection (1) restates the general principle that a relative must prove the 
actual loss of support suffered and can only recover damages to that extent, unless the relative 
falls within certain excepted cases for which special provision is made. The excepted cases are 
A’s spouse, civil partner or cohabitant and any dependent children A may have had, for whom 
provision is made in paragraph (d). This paragraph gives effect in part to the Commission’s 
recommendation 11(c).  

50. Paragraph (d) of subsection (1) contains two exceptions to the general assessment of 
damages laid down in paragraph (c) which apply where A’s spouse, civil partner, cohabitant or 
dependent child – the cases excepted from paragraph (c) – claim damages for loss of support.  

51. Sub-paragraph (i) applies where it is only the relatives falling within those excepted cases 
who are claiming damages for loss of support.  In this case, the court is to assume that A would 
have spent the whole amount of 75% of his net annual income provided for in paragraph (a) to 
support those relatives.  This amount of damages is to be awarded to these relatives on this basis 
regardless of the degree to which A actually supported them. It is for the courts to apportion 
damages among the relatives, if there are more than one. This sub-paragraph gives effect in part 
to the Commission’s recommendation 11(a).  
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52. Sub-paragraph (ii) applies where there are also other relatives than those falling within 
those excepted cases who are claiming loss of support. In this case, those other relatives have to 
prove the actual loss of support suffered. This sum is then deducted from the 75% of the 
deceased’s net annual income provided for in paragraph (a) and the court is to assume that A 
would have spent the whole amount of the sum left over on those excepted cases. This sub-
paragraph (ii) gives effect to the Commission’s recommendation 11(d).  

53. Paragraph (e) makes provision in respect of the multiplier which the courts apply after the 
relative’s loss of support has been calculated under paragraphs (a) to (d). At present, the courts 
apply the Ogden Tables8 to find an appropriate multiplier which they apply as from the date of 
death. However, paragraph (e) provides that any multiplier applied by the court is only to be 
applied in respect of future loss of support and should run from the date of the interlocutor 
awarding damages and not from the date of death. This paragraph gives effect to the 
Commission’s recommendation 12. 

54. Subsection (2) defines the term “dependent child” for the purposes of this section as 
meaning a child who, at the date of A’s death— 

(a) has not attained the age of 18 years; and 

(b) is owed an obligation of aliment by A. 

 
55. A may owe an obligation of aliment to a child who is 18 or older under section 1(5)(b) of 
the Family Law (Scotland) Act 1985, such as a child in higher education. These children may 
claim for loss of support but they do not benefit from the special provisions which apply to a 
dependent child under this section and must accordingly prove actual loss of support in terms of 
paragraph (c) of subsection (1). This subsection gives effect to the Commission’s 
recommendation 11(b).  

Section 8: Further provision as regards relative’s entitlement to damages  

56. Section 8 re-enacts subsections (5) to (7) of section 1 of the 1976 Act. 

57. Subsections (1) and (2) re-enact subsection (5) of the 1976 Act, subsection (3) re-enacts 
subsection (5A), subsection (4) re-enacts subsection (6) and subsections (5) and (6) re-enact 
subsection (7).  

58. In subsection (5), there is a change in that reference is now made to “any other 
enactment” rather than to the named provisions in subsection (7) of the 1976 Act. The other 
changes are largely for drafting reasons.  

Section 9: Transmission of relative’s rights to executor  

59. Section 9 re-enacts section 1A of the 1976 Act.  

                                                 
8 Actuarial Tables for Use in Personal Injury and Fatal Accident Cases (“The Ogden Tables”).  The Tables and 
explanatory notes are published by the Government Actuary’s Department and are available online at 
http://www.gad.gov.uk/Documents/Ogden_Tables_6th_edition.pdf   
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60. Subsection (1) provides that section 9 applies where a relative (“R”) who has a right to 
damages under section 4 or 6 dies before that claim can be resolved.  

61. Subsection (2) provides that any right to damages under section 4 or 6 which was vested 
in R immediately before R’s death, will transmit to the relative’s executor (“E”). However, the 
executor can only pursue the claim for damages up to R’s date of death. Damages are not 
payable for future loss as R’s death would have brought to an end the support which R received 
in any case. Similarly, the grief and suffering felt by the R is taken to end with R’s death.  

62. Subsection (3) re-enacts section 1(4) of the Rights of Relatives to Damages 
(Mesothelioma) (Scotland) Act 2007. It makes special provision for transitional cases involving 
the relatives of mesothelioma sufferers. The 2007 Act came into force on 27 April 2007. 
However, the exception which it introduced (see section 5 above) was intended to apply where 
the victim’s discharge of liability and his death occurred on or after 20 December 2006. As a 
result, the 2007 Act contained a transitional provision at section 1(4). Section 1(4) provides that, 
where such a relative would have had rights to damages but died in the period between the 
victim’s death and the coming into force of the Act, the rights in question were to be taken to 
have vested in the relative as at the victim’s date of death. In this way, the rights would be 
deemed to have vested in the relative before R’s death and accordingly they could transmit to his 
executor. Subsection (3) re-enacts this provision because there could still be cases where such a 
deceased relative’s executor had not yet raised an action for damages.  

Section 10: Enforcement by executor of rights transmitted under section 2 or 9  

63. Section 10 re-enacts section 2A of the 1976 Act. It makes provision as to how an 
executor can enforce the rights which are transmitted on the death of a victim (by virtue of 
section 2) or on the death of a relative of the victim (by virtue of section 9).  

64. Subsection (1) provides that an executor may raise an action to enforce the deceased’s 
right or, if the deceased had already raised an action which has not been concluded, may be 
sisted as pursuer. 

65. Subsection (2) provides that an action is not to be taken as concluded for this purpose 
while an appeal is competent or before any appeal is disposed of.  

Section 11: Executor’s claim not excluded by relative’s claim etc 

66. Section 11 re-enacts section 4 of the 1976 Act but expresses it in a clearer way. 

Section 12: Limitation of total amount of liability  

67. Section 12 re-enacts section 6 of the 1976 Act.  

68. It deals with limitation of the defender’s (“B’s”) liability in cases where the victim (“A”) 
has died from personal injuries and A’s executor seeks damages in respect of the injuries 
suffered by the victim or A’s relative (or the executor of such a relative) seeks damages in 
respect of A’s death.  
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69. Subsection (2) provides that, where A had agreed before his death to limit the damages 
payable by the defender, or where there is a statutory limitation on such damages, nothing in the 
Act entitles the executor or relative to recover damages of more than the permitted amount.  

70. Subsection (3) provides that, where there is a multiplicity of pursuers, any damages to 
which they would have been entitled by virtue of this Act will be reduced pro rata if required in 
order to bring the total sum of damages within the permitted amount.   

71. Subsection (4) makes provision for conjoined actions.  

Section 13: Amendment of section 9 of Administration of Justice Act 1982  

72. Section 13 amends section 9 of the Administration of Justice Act 1982.  

73. Section 9(1) of the 1982 Act entitles the victim to claim damages in respect of the 
victim’s inability to render personal services.  Paragraph (a) inserts a new subsection (1A) in 
section 9 of the 1982 Act which provides that, in assessing damages under subsection (1) in 
cases where the victim’s expectation of life has been reduced, the court is to assume that he 
would have lived until his notional date of death had the injuries not been sustained. This 
provision makes it clear that damages under section 9 of the 1982 Act are payable in respect of 
the lost period. It is new and reflects section 1(5) of the Bill. It gives effect to the Commission’s 
recommendation 5(b).  

74. Paragraphs (b) to (d) make amendments to section 9 of the 1982 Act in consequence of 
section 6 which re-enacts section 9(2) of the 1982 Act. Paragraph (b) repeals section 9(2); 
paragraph (c) deletes the reference to subsection (2) in subsection (3) and paragraph (d) amends 
subsection (4) by substituting, for the reference to subsection (2), a reference to section 6(1) of 
the Bill. 

Section 14: Interpretation  

75. Section 14 makes provision for interpreting the Bill. It corresponds to section 10 of and 
Schedule 1 to the 1976 Act.  

76. Subsection (1) defines what is meant by “personal injuries” and “relative” for the 
purposes of the Bill. 
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Ms Irene Fleming 
Clerk, Subordinate Legislation Committee 
The Scottish Parliament 
Edinburgh 
EH99 1SP 
 
 
 
 
 

 

___ 
 
 
15 February 2011 
 
 
 
 
Dear Ms Fleming 
 
DAMAGES (SCOTLAND) BILL: SECTION 18 
 
As you know, section 18 of this Member’s Bill provides a power which would allow the 
Scottish Ministers to make various types of ancillary provision.  In its 57th Report, 2010 
(Session 3), the Subordinate Legislation Committee noted that the drafting intention and 
effect required clarification and suggested that the Justice Committee may wish to explore 
these matters further. 
 
I write now to confirm that, in light of that report and the subsequent report from the Justice 
Committee, the Scottish Government has given consideration to the purpose and effect of 
the power, which was originally recommended by the Scottish Law Commission.  Ministers 
have concluded, on balance, that there is a sound case for providing such a power in this 
instance.  The reasons for that conclusion were set out by the Minister for Community Safety 
both in the formal response to the Justice Committee’s report and in the context of the 
Justice Committee’s consideration of amendments at Stage 2, which are available 
respectively at: 

 www.scottish.parliament.uk/s3/committees/justice/inquiries/Mdamages/20110118
ScottishGovernmentresponsetoStage1Report.pdf and 

 www.scottish.parliament.uk/s3/committees/justice/or-11/ju11-0401.htm 
 
The Scottish Government has accepted the Subordinate Legislation Committee’s concern 
that the power in section 18(4) to modify primary legislation through an ancillary order should 
be stated expressly rather than indirectly.  This was addressed at Stage 2 when the Minister 
moved and the Justice Committee supported an appropriate amendment (amendment 13). 
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I hope this information is helpful.  A copy of this letter goes to Andrew Mylne at the Justice 
Committee. 
 
Yours sincerely 
 
 
 
Paul Allen 
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Subordinate Legislation Committee 
 

13th Report, 2011 (Session 3) 
 

Damages (Scotland) Bill as amended at Stage 2 
 
The Committee reports to the Parliament as follows— 
 

1. At its meeting on 22 February 2011, the Subordinate Legislation Committee 
considered the delegated powers provisions in the Damages (Scotland) Bill as 
amended at Stage 2.  The Committee submits this report to the Parliament under 
Rule 9.7.9 of Standing Orders. 

2. The Damages (Scotland) Bill (“the Bill”) was introduced in the Parliament on 
1 June 2010 by Bill Butler MSP.  Stage 2 of the Bill was completed on 1 February 
2011. 

3. The Committee determined that it did not need to draw the attention of the 
Parliament to the two delegated powers which are contained in this Bill, at sections 
18(1) and 19(3). 
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Damages (Scotland) Bill 
 

Marshalled List of Amendments selected for Stage 3 
 

The Bill will be considered in the following order— 
 

Section 1 to 19 
Long Title 

Schedules 1 and 2 
 

  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 4 

Fergus Ewing 
 

1 In section 4, page 3, line 26, at end insert— 

<(  ) paragraphs (a)(i) and (b) of section 14(2) are to be disregarded.> 

Section 7 

Fergus Ewing 
 

2 In section 7, page 4, line 5, leave out <annual> 

Section 14 

Fergus Ewing 
 

3 In section 14, page 7, line 16, at end insert <, accepted the deceased as a grandchild of the person 
or was accepted by the deceased as a grandchild of the deceased> 

Fergus Ewing 
 

4 In section 14, page 7, line 32, after first <to> insert— 

<(  ) solatium in respect of the death of any person (however expressed), or 

(  )> 

Section 19 

Bill Butler 
 

5 In section 19, page 8, line 20, leave out subsections (3) and (4) 

Fergus Ewing 
 

6 In section 19, page 8, line 20, after <except> insert <section 18 and> 

SP Bill 49A-ML  Session 3 (2011) 
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Fergus Ewing 
 

7 In section 19, page 8, line 22, leave out subsection (4) 

Fergus Ewing 
 

8 In section 19, page 8, line 22, at end insert— 

<(  ) An order under subsection (3) may include such transitional, transitory or saving 
provision as the Scottish Ministers consider necessary or expedient in connection with 
the commencement of this Act.> 

Schedule 1 

Fergus Ewing 
 

9 In schedule 1, page 9, leave out lines 18 to 21 

Fergus Ewing 
 

10 In schedule 1, page 9, line 22, leave out <that Act> and insert <the Administration of Justice Act 
1982> 

 2
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SP Bill 49A-G                                                       Session 3 (2011) 
 

Damages (Scotland) Bill 
 

Groupings of Amendments for Stage 3 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• the text of amendments to be debated during Stage 3 consideration, set out 
in the order in which they will be debated.  THIS LIST DOES NOT 
REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE 
AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 
DISPOSED OF. 

 
 

Groupings of amendments 
 
Note: The time limits indicated are those set out in the timetabling motion to be 
considered by the Parliament before the Stage 3 proceedings begin.  If that motion is 
agreed to, debate on the groups must be concluded by the time indicated, although the 
amendments in those groups may still be moved formally and disposed of later in the 
proceedings.  

 

Group 1: Qualifying relatives 
1, 3 

Group 2: Minor and technical amendments 
2, 4, 9, 10 

Group 3: Commencement 
5, 6, 7, 8 

 
Notes on amendments in this group 
Amendment 5 pre-empts amendments 6 and 7 

 
Debate to end no later than 15 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 4, No. 58 Session 3  
 

Meeting of the Parliament 

Thursday 3 March 2011 
 
 
 

Note: (DT) signifies a decision taken at Decision Time. 

Business Motion: Bruce Crawford, on behalf of the Parliamentary Bureau, moved 
S3M-8053—That the Parliament agrees that, during Stage 3 of the Damages 
(Scotland) Bill, debate on groups of amendments shall, subject to Rule 9.8.4A, be 
brought to a conclusion by the time limit indicated, that time limit being calculated 
from when the Stage begins and excluding any periods when other business is 
under consideration or when a meeting of the Parliament is suspended (other than a 
suspension following the first division in the Stage being called) or otherwise not in 
progress: 

Groups 1 to 3: 15 minutes. 

The motion was agreed to. 

Damages (Scotland) Bill - Stage 3: The Bill was considered at Stage 3. 

The following amendments were agreed to (without division): 1, 2, 3, 4, 6, 7, 8, 
9, 10. 

Amendment 5 was moved and, with the agreement of the Parliament, 
withdrawn 

The Deputy Presiding Officer extended the time limit under Rule 9.8.4A (c). 

Damages (Scotland) Bill - Stage 3: Bill Butler moved S3M-8028—That the 
Parliament agrees that the Damages (Scotland) Bill be passed. 

After debate, the motion was agreed to (DT). 
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Damages (Scotland) Bill: Stage 3 

14:42 
The Deputy Presiding Officer (Alasdair 

Morgan): The next item of business is stage 3 of 
the Damages (Scotland) Bill. Members should 
have the usual documents in front of them. I could 
tell you what will happen with the division bell, but 
we will cross that bridge should we come to it.  

Section 4—Sums of damages payable to 
relatives 

The Deputy Presiding Officer: Group 1 in the 
marshalled list of amendments concerns qualifying 
relatives. Amendment 1, in the name of the 
minister, is grouped with amendment 3.  

The Minister for Community Safety (Fergus 
Ewing): The Family Law (Scotland) Act 2006 
amended the law on damages for wrongful death 
to provide that relatives by affinity—for instance, 
in-laws—would no longer be regarded as the 
victim‟s immediate family for the purpose of 
claiming damages for non-patrimonial loss. That 
approach was replicated by the Scottish Law 
Commission in its report and draft bill, and by Mr 
Butler in the bill that he introduced. The current 
Administration had no intention of reversing that 
approach, certainly not without consultation and 
debate, but a technical flaw in one of the stage 2 
amendments appears inadvertently to have had 
that consequence. Amendment 1 will bring the bill 
back to the status quo ante in that regard.  

Amendment 3, on the other hand, will make a 
limited but deliberate change in the approach of 
the law. Currently, a stepgrandchild or 
stepgrandparent counts as a relative and may 
claim for patrimonial loss but not for non-
patrimonial loss. It has been put to us that that is 
anomalous and that someone who had been 
accepted by the deceased as his own grandchild 
should be able to make a claim for non-patrimonial 
loss. Likewise, a person who had accepted 
someone as his own grandchild should be able to 
claim in the event of the child‟s death. There 
appears to us to be merit in that argument and, 
therefore, amendment 3 addresses it. 

I move amendment 1. 

Bill Butler (Glasgow Anniesland) (Lab): I urge 
members to support both amendments. I am 
particularly pleased that the Government has 
lodged amendment 3 to section 14. It will place 
stepgrandchildren and other children who were 
considered by someone who has died to have 
been their grandchildren on the same footing as 
grandchildren by marriage. The shameful anomaly 
that previously existed discriminated against 
children based on the marital status of their 
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parents or grandparents. Given that such efforts 
have been made in recent years to reform Scots 
law to abolish any such discrimination, to have left 
this provision standing in damages law would have 
been regrettable. I approached the Scottish 
Government to address the point with my own 
amendment, which I am pleased to acknowledge it 
has adopted verbatim. 

Bill Aitken (Glasgow) (Con): Amendment 3 
obviates a difficulty that could arise. Overall, 
consideration of this matter has revealed that we 
can no longer operate on the basis of the nuclear 
family. Times have changed and the law must 
move with them. The amendments that are 
proposed by Mr Ewing are satisfactory. 

Amendment 1 agreed to. 

Section 7—Assessment of compensation for 
loss of support 

14:45 
The Deputy Presiding Officer: Group 2 is on 

minor and technical amendments. Amendment 2, 
in the name of the minister, is grouped with 
amendments 4, 9 and 10. 

Fergus Ewing: Amendment 2 will delete the 
word “annual” from the phrase “net annual 
income” in section 7(1)(a). Its inclusion there 
seems unnecessary and potentially confusing, as 
it is only in certain circumstances that it will be 
appropriate for the court to have regard to the 
annual figure. In other circumstances, it may be 
more appropriate for the court to have regard to 
the monthly, weekly or even daily figure. In those 
circumstances, the reference to “annual” would 
seem inappropriate. 

Amendment 4 aims to ensure an effective 
relationship with other statutes, some of which 
refer to common-law awards of solatium in respect 
of the loss of a relative that predated the Damages 
(Scotland) Act 1976. To ensure that they also 
continue to have effect, it is necessary to provide 
that those references should in future be read as 
references to awards under section 4(2)(b) of the 
bill. 

Amendment 9 will remove a problematic 
provision from schedule 1 to the bill. That 
provision would insert an apparently inappropriate 
reference to the Social Security (Recovery of 
Benefits) Act 1997 into the Administration of 
Justice Act 1982. Whatever the aim, the effect 
seems to be to invite the suggestion that the 
benefits to which the 1997 act applies can be 
taken into account in the assessment of damages. 
That risks contradicting a clear statement to the 
contrary in the 1997 act—hence the 
recommendation that the provision be removed 

from the bill. Amendment 10 is consequential on 
amendment 9. 

I move amendment 2. 

Bill Butler: I urge members to support all the 
amendments in group 2. 

On amendment 2, I agree that the word “annual” 
should be left out of section 7, as it is unnecessary 
and potentially confusing. If it remains, there could 
be a suggestion that the loss of support should be 
calculated by reference to 75 per cent of only one 
year‟s income. It is clear that that is not the 
intention of the bill. The removal of the word 
“annual” will ensure that it is 75 per cent of A‟s 
total income that is the relevant figure. That was a 
potential problem that we had identified, too, and I 
am pleased that the Government agrees that the 
word should be removed. 

I concur with what the minister said about the 
other amendments in the group. 

Amendment 2 agreed to. 

Section 14—Interpretation 

Amendments 3 and 4 moved—[Fergus Ewing]—
and agreed to. 

Section 19—Short title, Crown application 
and commencement 

The Deputy Presiding Officer: Group 3 is on 
commencement. Amendment 5, in the name of Bill 
Butler, is grouped with amendments 6 to 8. I draw 
members‟ attention to the fact that, if amendment 
5 is agreed to, I cannot call amendments 6 and 7. 

Bill Butler: The one remaining area of possible 
dispute between the Government and me is 
commencement. The bill follows the Scottish Law 
Commission‟s report of 2008, which followed 
years of piecemeal amendment to the Damages 
(Scotland) Act 1976. That act has now been on 
the statute books for 35 years. The law in the area 
needs to be cohesive and modern to benefit and 
properly compensate the victims of industrial 
disease, accidents at work and road traffic 
accidents. It also needs to be cohesive and 
modern for families, who suffer not only emotional 
loss but financial hardship when a breadwinner is 
lost. Moreover, it needs to be cohesive and 
modern as soon as possible because such losses 
are being felt every day throughout Scotland. 

I understand that amendment 5 would allow for 
commencement within five weeks. There would be 
four weeks for the law officers to object on the 
ground of legislative competence. If there was no 
objection on that ground, royal assent would follow 
approximately one week later. My fear is that, if 
the amendments in the name of the minister are 
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passed, the implementation of the legislation could 
be delayed until the autumn of this year. 

I will listen carefully to what the minister says in 
response. I am looking for a firm assurance from 
him that the legislation will commence as soon as 
is humanly possible, whatever the complexion of 
the Government of the day is. If he can assure me 
of that, I will take his word for it. 

I move amendment 5. 

Fergus Ewing: I say at the outset that I share 
Bill Butler‟s sentiments about the importance of 
bringing the legislation into effect as soon as 
possible, so I make it clear that I want to see and 
am determined to ensure that it is commenced at 
the very earliest practical opportunity. I am happy 
to give that absolute assurance to Mr Butler and I 
am grateful to him for the way in which he has 
moved amendment 5 and for the prior discussions 
that we have had there anent. With that in mind, 
amendment 5 is a temptation. It would result in the 
legislation coming fully into effect on the day after 
royal assent, perhaps in early April. Unfortunately, 
that is not a course that I can recommend, but I 
will set out in a little detail the reasons why I have 
to say that as minister. 

The key consideration is that, as is normal, we 
need to ensure that proper provision is made for 
the legislation to come into force. That includes 
making transitional and saving provisions to 
ensure that the move from the old regime to the 
new is smooth and that nothing and no one falls 
between the legislative cracks. I am sure that Mr 
Butler will agree that that is important, particularly 
when we are dealing with people‟s rights and 
obligations. I do not want to see any bereaved 
relative losing out or being involved in an 
unnecessary dispute simply because, in our 
eagerness to legislate, we missed a trick. We in 
the chamber have heard before that some 
defendants will exploit any loophole and that is 
one reason to ensure that we take no undue risks. 

If amendment 5 were accepted and the act 
commenced immediately after royal assent, an 
order under section 18 would be needed for such 
transitional arrangements. The order would have 
to come into force immediately and would have to 
be made during the election purdah period. If that 
happened, we would be denying Parliament its 
scrutiny function and breaching the requirement in 
section 28 of the Interpretation and Legislative 
Reform (Scotland) Act 2010 for the Parliament to 
have 28 days to consider a negative instrument 
before it comes into force. 

I should also say that acts do not ordinarily 
commence earlier than two months after royal 
assent has been given as it is recognised that the 
public, lawyers and other interested parties need 
time to prepare for the new law coming into force. 

There are reasons why it would be better for the 
act to come into force by a commencement order 
two months after royal assent has been given, 
when Parliament will be in session. Although 
commencement orders require to be laid before 
Parliament only as a courtesy, Parliament is 
normally given 10 to 14 days‟ notice. Of course, 
the Scottish Law Commission‟s draft provides for 
the act to come into force by commencement 
order and recognises that transitional and 
supplementary provisions might be required by the 
inclusion of section 18. Indeed, amendment 8 
improves the position for quick commencement by 
enabling transitional and saving provisions to be 
made in the commencement order itself. 

The amendments in my name allow for the 
implementation of the bill to be as speedy as 
reasonably possible and should enable the act to 
come into force as early as two months after royal 
assent has been given. Amendment 8 will enable 
the commencement order to contain transitional 
provisions without the need for a separate order to 
be made under section 18. 

Amendment 6 provides that the separate order-
making power in section 18 comes into force on 
royal assent. Both amendments will enable 
ministers to expedite commencement and they 
have been lodged at my express behest in order 
to achieve that objective. 

I hope that what I have said, which I am sure will 
have received the closest of attention from all 
members, will have persuaded colleagues to 
support amendments 6 to 8. During yesterday‟s 
stage 3 debate on the Wildlife and Natural 
Environment (Scotland) Bill, I heard Peter 
Peacock say that, when he was a minister, he was 
sometimes required to read out technical 
arguments with which he might not necessarily 
have fully agreed. This is not one of those 
occasions, regretfully. Were there any way that I 
felt would be safe to commence the legislation 
more speedily than we can, I assure Bill Butler that 
I would have pursued that avenue. Unfortunately 
there is no such way. However, we have taken 
measures to expedite the time of commencement. 

I conclude by saying that I hope that Bill Butler 
will have taken some comfort from my assurances 
about our intention that the law will come into force 
at the earliest possible and practical date. 

Bill Aitken: Bill Butler has spent a lot of time 
and put a lot of commitment into getting the bill 
through the Parliament and his enthusiasm for 
having it implemented as soon as possible is 
entirely understandable. However, certain dangers 
could arise if we proceeded as he has suggested 
in amendment 5. The last thing that we want to do 
is to spoil the effectiveness of a very fine piece of 
legislation by taking precipitate action. I listened 
very carefully indeed to the minister‟s arguments 
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and believe that he has come up with the solution; 
he has also made quite clear his commitment to 
implementing the legislation as soon as possible. 
On that basis, I think that Bill Butler can be 
satisfied. 

The Deputy Presiding Officer: I am using my 
power under standing orders to extend the time 
limit for the debate on this group to prevent it from 
being unreasonably curtailed. 

Robert Brown (Glasgow) (LD): This is an 
important issue, but I am not sure that I fully 
understand all the implications. However, I am 
clear that the legislation needs to be implemented 
smoothly and effectively but not necessarily 
speedily—although we do want it to be brought 
into force as speedily as possible. 

I will make two points to supplement the 
comments made by the minister and Bill Aitken, 
both of whom I substantially agree with. First, I 
emphasise that the professionals involved need to 
know about the legislation. It needs to be 
discussed in law journals and so on to ensure that 
the lawyers who advise clients, the judges who 
make the decisions and the clerks and others who 
have to deal with these matters know about the 
provisions and can assess and deal with things. 

Secondly, I should know the answer to this, but I 
am not sure that I do. How will these provisions 
apply to actions that have been raised before the 
legislation is commenced? As far as I can see, 
there is no specific reference to that in the bill, so it 
must be a matter of interpretation. I assume, 
however, that the bill will not apply to actions that 
have already been raised. If that is not correct, I 
would like some clarification on what the exact 
implications are for actions that have been raised 
and are going through the court before the 
commencement of the legislation. 

Bill Butler: The minister‟s detailed exposition of 
the effects of amendments 6 to 8 is convincing 
and his assurance gives me significant comfort. I 
concur with his wish to ensure that no bereaved 
person misses out as a result of something that 
we do inadvertently. His case is compelling, 
especially with regard to the parliamentary scrutiny 
function. I have found the minister to be a man of 
his word. I accept it and seek leave to withdraw 
amendment 5. 

Amendment 5, by agreement, withdrawn. 

Amendments 6 to 8 moved—[Fergus Ewing]—
and agreed to. 

Schedule 1—Minor and consequential 
amendments 

Amendments 9 and 10 moved—[Fergus 
Ewing]—and agreed to. 

The Deputy Presiding Officer: That ends 
consideration of amendments. 

Damages (Scotland) Bill 
The Deputy Presiding Officer (Alasdair 

Morgan): The next item of business is a debate 
on motion S3M-8028, in the name of Bill Butler, on 
the Damages (Scotland) Bill. I call the Cabinet 
Secretary for Justice to signify Crown consent. 

The Cabinet Secretary for Justice (Kenny 
MacAskill): For the purposes of rule 9.11 of the 
standing orders, I advise the Parliament that Her 
Majesty, having been informed of the purport of 
the Damages (Scotland) Bill, has consented to 
place her prerogative and interests, so far as they 
are affected by the bill, at the disposal of the 
Parliament for the purposes of the bill. 

The Deputy Presiding Officer: Thank you, 
cabinet secretary. I call Bill Butler to speak to and 
move the motion. 

14:59 
Bill Butler (Glasgow Anniesland) (Lab): I rise 

to speak to the motion in my name that the 
Damages (Scotland) Bill be passed. 

The bill, which was introduced on 1 June 2010, 
has the clear purpose of implementing the 
recommendations of the Scottish Law 
Commission‟s “Report on Damages for Wrongful 
Death”, which was published in September 2008. 

In Scots law, when an individual suffers an 
injury or contracts a disease as a result of the 
actions or omissions of another person or of a 
legal entity such as a company, damages can be 
claimed from the wrongdoer. The law makes 
specific provision for cases of personal injury that 
result in premature death, whether the death is 
immediate or more protracted. The Law 
Commission concluded that the extant 1976 act 
“has become over-complex and, indeed, contains 
inaccuracies as a consequence of the numerous 
amendments made to it” 

and therefore  
“should be repealed and replaced by new legislation which 
will restate the current law with greater clarity and 
accuracy.” 

The reforms that are contained in the bill seek to 
achieve that greater clarity and accuracy, and 
reform is urgently needed because of the nature of 
the cases and the number of people who are 
affected. Every year, hundreds of people in 
Scotland are wrongful death victims or become ill 
with fatal work-related diseases. On average, 30 
people in Scotland die in workplace accidents 
every year. In 2008, 272 people died on Scottish 
roads. Between 1 January 2009 and 20 April 
2010, 210 people with mesothelioma and 58 
people with asbestos-related lung cancer sought 
assistance from Clydeside Action on Asbestos. In 
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numerous other fatal accidents that were 
unrelated to work or road traffic accidents, the 
deceased person was the victim of another‟s 
negligence. 

Most such deaths become claims and then court 
actions. Year on year, they add to the volume of 
wrongful death cases in which claims are made. It 
is generally accepted that wrongful death cases 
are among the most difficult and anxious cases 
with which personal injury practitioners deal. 
Cases tend to be hard fought by insurers and 
defenders, which can mean that they take longer 
to resolve. As well as dealing with their 
bereavement, families have the practical burden of 
financial hardship to shoulder and the unknown 
and often daunting legal process to face. 

If the bill is passed today, the uncertainty and 
delays to which families and victims are subjected 
can be reduced and the Parliament will have met a 
need that has perhaps been understood only by 
victims and those who have assisted them. 

Members will recall that, during the stage 1 
debate, I pledged to work constructively with the 
minister and all members to seek agreement on 
aspects of the bill that still troubled members and 
the Government. I am happy to report that 
constructive engagement has continued to be the 
order of the day since 15 December and 
throughout the latter stages of the bill. Both 
informally in discussions with the minister and his 
team, and formally during the stage 2 process, 
there were two interrelated issues that, above all 
others, required to be resolved in a way that was 
both practicable and durable. They were matters 
that the Justice Committee raised specifically in its 
stage 1 report, with the admonition to the 
Government and me to come up with an 
acceptable, resilient compromise on the provisions 
relating to the fixed percentage of 25 per cent 
used to calculate the victim‟s living expenses in 
the context of the victim‟s claim for damages and 
its obverse, the fixed percentage of 75 per cent 
used to calculate the amount that the victim spent 
on supporting his or her family in the context of the 
relatives‟ claim for loss of support. The 
committee‟s clear advice was that a rebuttable 
presumption was necessary if it 
“could be drafted in such a way that it provides flexibility 
only when it is needed, without undermining the benefits of 
a fixed deduction in the majority of cases”. 

Despite my reservations about a rebuttable 
presumption, which I expressed at stage 1, I 
believe that the compromise that is expressed in 
the Government amendments that were agreed 
unanimously at stage 2 places the onus on those 
who wish to challenge the fixed percentages. 

The phrase that was agreed—“manifestly and 
materially unfair”—forces those who wish to 
challenge the normal fixed percentages to make 

the argument for why their client‟s case is 
“genuinely unusual”. That is a much higher and 
more focused test than if the provision were simply 
to be phrased as “on special cause shown.” That 
would have been far too wide. As I said at stage 1, 
the words employed must not be so wide as to 
provide 
“an open door to all defenders”.—[Official Report, 15 
December 2010; c 31568.] 

Nonetheless, for the avoidance of doubt and the 
guidance of those who at some future date may 
have to opine in respect of this provision in the bill, 
I would be grateful if the minister in his speech 
could place on record the Government‟s support 
for such an interpretation of the bill‟s intent in this 
regard. 

During stage 2 discussions, there also arose the 
issue, in relation to a relative‟s claim for loss of 
support, of the requirement in the bill to disregard 
the income of the person making the claim. Mr 
Ewing will recall that I expressed my concern at 
the time about the deletion of section 7(1)(b). He 
will also recall that the matter was the subject of 
considerable debate. The minister assured me at 
the time that 
“The formula in section 7(1)(a) already provides for the 
amount available to support the relatives to be 75 per cent. 
It is clearly implicit in that section that no further calculation 
is to be made to disregard a relative‟s income”.—[Official 
Report, Justice Committee, 1 February 2011; c 4128.] 

For the avoidance of doubt, I ask Mr Ewing to 
reiterate what I understood him to say at stage 2—
namely, that the matter of the disregard would 
arise only in exceptional cases in which the 75 per 
cent figure would result in manifest and material 
unfairness. In other words, will the minister be 
good enough to confirm in Parliament that the 
principle of the disregard in respect of the income 
of the person making the claim remains intact? 

I look forward to the debate. 

I move, 
That the Parliament agrees that the Damages (Scotland) 

Bill be passed. 

15:06 
The Minister for Community Safety (Fergus 

Ewing): I begin by belatedly responding to Robert 
Brown‟s earlier point by advising him that, under 
section 17, nothing affects proceedings that are 
commenced before section 16 comes into force. 
The legislation will apply only to court actions that 
are raised after its commencement. 

The Parliament has a proud record on 
modernising the law on damages, although the 
need for further reform is well recognised. I had 
announced plans for a programme that covered 
three Scottish Law Commission reports—those on 
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psychiatric injury, time bar and wrongful death—
but when Bill Butler lodged his final proposal for 
the bill to address wrongful death issues we 
adjusted to focus on those first. 

I hope and believe that Bill Butler agrees that we 
have maintained a good and constructive dialogue 
in the past year. We have engaged fully over a 
long period to good effect. We worked at all times 
with the members of the Justice Committee as a 
team who had one objective: to improve the terms 
of the original bill to meet the matters that arose in 
evidence. In particular, I thank the former 
convener of the committee for his excellent 
convenership. [Applause.] 

The Scottish Government issued a consultation 
paper last July so that we could contribute 
constructively to proceedings. Our objective is 
legislation that ensures that the victims of wrongful 
death and their relatives get a fair deal and that 
they have the right, without unnecessary 
aggravation or delay, to secure a reasonable level 
of compensation for their financial, physical and 
emotional losses. The Law Commission concluded 
that, for patrimonial loss, the best approach was a 
fully standardised one that, disregarding relatives‟ 
income, works on the basis that fatally injured 
individuals would have been spending 25 per cent 
of their income on themselves and 75 per cent on 
their family‟s requirements. That was a central 
feature of the recommended regime and, with 
some qualifications, it remains at the heart of the 
bill. 

I should recap the main qualifications that were 
introduced at stage 2, on which Bill Butler has 
touched. The first related to the proposed standard 
25 per cent/75 per cent assumption. Although that 
was supported by many stakeholders—including 
Aviva and the Forum of Scottish Claims Managers 
from the defenders‟ perspective—there were 
concerns that a one-size-fits-all approach could 
lead to instances of injustice. The Justice 
Committee concluded: 

“If a rebuttable presumption could be drafted in such a 
way that it provides flexibility only when it is needed, 
without undermining the benefits of a fixed deduction in the 
majority of cases, it might still offer the best way forward.” 

It was agreed that the standard assumption could 
be set aside in those few cases in which its rigid 
application would lead to a “manifestly and 
materially unfair” outcome. That should allow 
some flexibility, but it requires a very high test to 
be met. 

A second qualification related to the 
disregarding of the surviving spouse‟s income. Let 
me make it crystal clear that we agree that a 
relative‟s income should generally be disregarded. 
It should be taken into account only in those truly 
exceptional cases in which ignoring it would lead 
to a manifestly and materially unfair result—and 

then only in relation to fixing the appropriate 
percentage. Otherwise, it should be of no account 
at all. 

The bill now directs that, whenever a qualifying 
partner or dependent child survives the deceased, 
75 per cent of the deceased‟s net income or, in 
very exceptional circumstances, such other 
percentage as the court may fix, must be taken as 
having been spent in supporting family and 
relatives. That is the measure of the relatives‟ loss; 
no further account can be taken of the income of a 
surviving spouse in calculating the level of 
support. It can no longer be argued that the Brown 
v Ferguson formula is relevant. 

The result of all this work is, I believe, a much 
improved piece of legislation—one that, as Bill 
Butler has argued, will deliver a better approach to 
claims for wrongful death. On behalf of the 
Scottish Government, I am pleased to commend 
the bill to Parliament. 

15:11 
Richard Baker (North East Scotland) (Lab): I 

begin by paying tribute to Bill Butler for bringing 
the bill before the Parliament. Without his 
intervention, the bill, following the excellent work 
by the Scottish Law Commission, would not have 
proceeded in the Parliament. That would not have 
been right, as someone who is facing death 
because of the actions or negligence of others or 
someone who is seeking damages for the loss of a 
loved one should not have to endure an 
unnecessarily protracted and demanding legal 
process in order to obtain damages to which they 
are entitled. 

It is right to recognise the work that the Justice 
Committee did on the bill, and I entirely associate 
myself with the minister‟s words in relation to the 
former convener. I also congratulate Thompsons 
Solicitors, which worked with Bill Butler in 
providing advice throughout the process. That 
dialogue has been all about securing legislation 
that will be effective and which can be passed 
today with cross-party support. Once again, the 
Scottish Parliament can take action to protect the 
rights of people seeking damages. 

We must recognise two difficult issues that the 
minister spoke about. The first concerns the 
proposal for the standard 25 per cent deduction for 
living expenses. In the Labour Party, we were 
eager for that proposal to be adopted as it 
appeared in the bill as introduced. In particular, we 
believed that it would help to address 
undercompensation in instances in which, for 
example, a dying victim is unwilling or unable to 
extend negotiations or take the matter to court—in 
effect, when they are forced by circumstances to 
accept a larger deduction for living expenses than 
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is fair or appropriate. Given that most fatal 
damages claims involve people suffering from 
mesothelioma, such situations are not, 
unfortunately, uncommon. 

The Scottish Government was concerned that 
applying a rigid standard 25 per cent reduction 
might not produce an accurate or fair result in 
absolutely every case, and that it could result in 
undercompensation—in what I feel would be rare 
circumstances. However, that concern resulted in 
dialogue on the issue, from which came the 
proposal that the 25 per cent reduction should 
apply, but with an exception for cases where it 
would be “manifestly and materially unfair”. 

We previously expressed concerns that such an 
exception could open the door to further delay in 
court, due to routine challenges to the 25 per cent 
figure, but we have been reassured by the minister 
that the term “manifestly and materially unfair” sets 
a high enough bar, ensuring that such cases will 
be exceptional. The great majority of cases will 
benefit from speedier progress through the courts 
with the application of a 25 per cent deduction. We 
are comforted on that point, which we believe is 
crucial for the victims in such cases. 

The second key issue is that of disregarding 
spousal income when determining compensation. 
As we have discussed, concerns were expressed 
at committee that stage 2 amendments have 
made the provisions not quite as explicit as we 
might have hoped. For the avoidance of doubt, the 
minister has made it clear today that, in the vast 
majority of circumstances, spousal income will 
indeed be disregarded. We can be confident that 
we have been properly reassured on that point, 
too. 

I hope that we can also be confident that, 
although the bill might have changed, the central 
ambition behind it remains intact. I hope that we 
will pass into law today provisions that ensure not 
only fairer damages for what victims have suffered 
due to the negligence of others, but an easier and 
less protracted legal process by which damages 
are awarded. Those who seek such damages 
deserve no less, and I congratulate Bill Butler 
once again on fighting their corner in our 
Parliament. 

15:15 
Bill Aitken (Glasgow) (Con): When someone 

is killed or dies as a result of an industrial accident 
or illness or in the short and fairly traumatic 
circumstances of a road traffic accident, and 
where there is negligence and liability, the 
settlement should be achieved firmly, fairly and 
expeditiously. 

Bill Butler is right to say that the law is in need of 
clarity. It has become diluted over the years and is 

not as clear as it should be, and, as we know, 
some of the case law is confusing. It was perfectly 
appropriate for the Scottish Law Commission to 
begin a study of how matters were to be changed, 
and it was entirely appropriate that Bill Butler, with 
his customary commitment and energy, picked up 
the bill from the SLC and put it through the 
parliamentary process. The way in which that was 
done was an exemplar. Sometimes this 
Parliament behaves as it should, and the 
willingness on the part of the Government, the 
various parties and Bill Butler to compromise to 
get a result for those who have been bereaved in 
the most difficult circumstances reflects very well 
on all concerned, and all are worthy of 
congratulations. 

There were issues that caused some concern. 
The first was the question of the 25 per cent 
deduction in respect of the deceased person‟s 
personal outtake from the family budget. When 
someone dies, whether after a long illness or very 
suddenly, as in a road traffic or industrial accident, 
the last thing the family needs to do is carry out a 
tawdry accounting exercise, going through the 
household budgets and expenditure. 

The 25 per cent figure seems to be pretty 
accurate. There will be occasions—very few in 
number, I suspect—on which that might not be the 
case. However, the rather subtle wording that has 
been agreed, which states that we should avoid 
“a manifestly and materially unfair result”, 

will to my mind, once it has been interpreted—very 
robustly, I hope—by the court, prevent defenders 
from seeking to procrastinate and delay the 
payments for those who seek them at a very 
difficult time in their lives. 

Many of us have been, like Bill Butler, strongly 
influenced by our experience in dealing with the 
sufferers of mesothelioma. As I have said in 
debates in the chamber before, the industrial 
heritage of the west of Scotland and Glasgow in 
particular has left us with a tremendous cost. The 
vast majority of the cases in which people will 
benefit from this legislation will concern the 
families of mesothelioma sufferers. 

We recognise that nothing can ever restore a 
relative to their family, but we can seek a fair and 
humane approach to dealing with the claims that 
arise. I am convinced that the bill that is before us, 
which I suspect will go through at decision time 
with acclamation, goes down that route. The 
Parliament should be grateful to Bill Butler for 
bringing the bill to the chamber, and I very much 
hope that when it is voted on at 5 o‟clock, it will 
deservedly receive the support of every member in 
the chamber. 
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15:19 
Robert Brown (Glasgow) (LD): When I was in 

professional practice, I dealt with cases of this 
type across the board, including injury cases and 
some death cases. We must remember, as Bill 
Butler said, that at the heart of all these cases lie 
not just legal principles and legal issues, but real 
people, relatives and families who are affected by 
the way in which the law and the legal system 
operate. That is the fundamental motivation 
behind the bill that Bill Butler has brought forward. 

It is the law‟s job to try to sort out contending 
legal issues and to give justice in individual cases. 
As a caveat, it is probably true to say that there is 
no single right answer to all the issues that 
emerge—a range of answers applies across the 
board and they change from time to time. The 
process for death cases has been the subject of 
piecemeal amendment, change and interpretation 
over several years in an attempt to get the system 
right. The bill is another stage in that process, 
which I hope will lead to some finality. 

As we debate the bill, I am conscious of what 
we in the Parliament have looked at. Even today, I 
was involved in launching the Scotland Bill 
Committee‟s report, which was highly political; 
chairing a cross-party group meeting at lunch time; 
and dealing with this all-party, non-party bill. In 
some ways, we do our most effective work in the 
Parliament when we take a consensual but—I 
hope—critiquing approach to matters on which we 
have no party line or political stance. The bill is an 
example of that. 

Several disputes arose as we dealt with the bill. 
It is noteworthy that the bill has not been 
accompanied by the flurry of representations that 
we usually receive at stage 3—I have received two 
or possibly three representations on relatively 
small aspects of it. That suggests an acceptance 
out there that the committee, the minister and Bill 
Butler have got the bill right. 

It is certainly true that the fixed deduction of 25 
per cent was the most controversial issue. 
Deciding on the right approach to that gave me, 
the committee‟s former convener, committee 
members and others considerable difficulties. In 
association with Bill Butler, the minister has 
produced a reasonably elegant solution that works 
to achieve the policy objective that Bill Butler and 
the rest of us sought. To that extent, the bill will do 
significantly more justice than has happened in the 
past. 

It is true that many cases that involve death 
claims arise from the tragic circumstances of 
people who suffer and die from mesothelioma. 
Nevertheless, other cases can involve a different 
range of age groups or different family 
compositions. Road traffic accidents are no 

respecter of age or family distinction and do not 
reflect one‟s previous industrial history. The same 
is true of industrial accidents in which people are 
killed or injured in their workplace or elsewhere. 
The bill must provide justice across the board in all 
the different cases, and it will do so successfully. 

I pay considerable tribute to Bill Butler, who has 
done a good job as a parliamentarian—an 
occupation that is sometimes underrated. He has 
taken forward his bill with sensitivity and 
commitment, which are necessary if one wants 
significant changes, albeit in smallish parts of the 
legislative framework. 

Against that background, I am delighted that we 
have reached the end of the bill process. I look 
forward to the motion to pass the bill being agreed 
to at 5 o‟clock. 

15:23 
Stuart McMillan (West of Scotland) (SNP): I 

am content with the Parliament‟s scrutiny of the 
bill, on which the committee has done a 
tremendous job. I commend Bill Butler for his work 
on bringing the bill to the Parliament. He worked 
with others outside the Parliament, such as 
Thompsons Solicitors and Clydeside Action on 
Asbestos, which I am sure will be delighted with 
the result at 5 o‟clock. I hope that everyone in the 
chamber will vote for the bill. 

I commend Bill Butler, the committee and other 
members for the collegiate manner in which they 
have dealt with the bill. That constructive 
engagement shows what can happen in the 
Parliament when parties decide to work together. 
Post the Scottish election, I hope—and am sure—
that the Parliament can continue that constructive 
approach to damages issues with whoever is in 
power. 

In the stage 1 debate, I—along with other 
members—raised two issues: the 25:75 split in 
calculating compensation, and the income of 
surviving relatives. I am sure that the flexibility that 
is built into the bill on the first point will enable our 
citizens to achieve a sensible outcome, and I am 
convinced that the committee has fully addressed 
the second point. 

The Parliament has a strong record in dealing 
with damages issues. It is a typical Scottish trait 
not to be too self-congratulatory but, when it 
comes to damages issues, we can set that aside 
for a moment. We know that there are still 
inequalities and injustices out there—there will be 
more for us to deal with when we leave the 
chamber—but, with the bill, the Parliament, the 
Justice Committee, Bill Butler and the Scottish 
Government have done a tremendous job, and I 
look forward to the motion to pass it being voted 
for unanimously at 5 o‟clock. 
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15:25 
Des McNulty (Clydebank and Milngavie) 

(Lab): Like others, I congratulate my neighbour 
Bill Butler on his outstanding work in introducing 
the bill. Like me, he has a very strong interest in 
asbestos issues, on which the Parliament has 
already passed two bills. The Damages (Scotland) 
Bill will extend some of the improvements that 
have been achieved for sufferers of asbestos-
related conditions to a wider range of victims of 
industrial diseases and accidents, which is greatly 
to be welcomed. 

Mention should be made of Dave Scott, Bill 
Butler‟s excellent researcher, and Thompsons 
Solicitors, which, as ever in this field, has done an 
outstanding job. I make particular mention of 
Frank Maguire. Although other members of staff of 
Thompsons have made a contribution, he has 
been the great champion in taking forward 
legislation on asbestos and damages. In addition, 
the campaigning groups Clydebank Asbestos 
Group and Clydeside Action on Asbestos have 
made use of the Parliament to progress significant 
issues that they are concerned with. I think that 
they can now chalk up their third bill, which is a 
record of achieving significant improvements that 
is unequalled by any set of campaigning 
organisations in any field. 

The bill, which deals with a specific set of areas 
of injustice, will give significant reassurance to 
those people who will benefit from its passage, 
and it will provide clarification of the law in an 
important area. On all those counts, it will be good 
legislation, and I will be delighted to support it at 5 
o‟clock, along with—I hope—the rest of the 
chamber. 

The Deputy Presiding Officer (Trish 
Godman): We move to the wind-up speeches. 
You have a very tight four minutes, Mr Pringle. 

15:27 
Mike Pringle (Edinburgh South) (LD): I join 

everyone else in congratulating Bill Butler on all 
the hard work that he has done on the bill. Anyone 
who has put forward a proposal for a member‟s bill 
will know just how much work and effort has to go 
into the process, so I again congratulate Bill Butler 
on his work in bringing to Parliament a bill on a 
very important issue. 

The Liberal Democrats support the bill‟s aim and 
agree  
“that the law on damages for wrongful death needs to be 
modernised and consolidated.”—[Official Report, 15 
December 2010; c 31555.]  

That is exactly what I said at stage 1, when we 
supported the bill but highlighted some changes 
that needed to be made at stage 2. I think that the 

bill has been significantly improved, and I know 
that Bill Butler worked extremely hard to achieve 
that, with the minister. 

Bill Butler‟s member‟s bill was introduced to 
implement the recommendations of the Scottish 
Law Commission in its 2008 “Report on Damages 
for Wrongful Death”. The law makes specific 
provision for cases of personal injury that result in 
premature death, whether that death is immediate 
or more protracted. Currently, the Damages 
(Scotland) Act 1976 is the main piece of legislation 
that addresses damages for wrongful death. It was 
the focus of the SLC‟s report and the bill. Much of 
the bill is a restatement of the existing law of 
damages for wrongful death, but there are a 
number of areas in which it proposes substantial 
changes to the existing law, as recommended by 
the SLC. 

As many have said, the bill as introduced 
proposed that the victim‟s reasonable living 
expenses should be taken to be 25 per cent of 
their projected future net income. The aim of that 
provision was to reduce the expense and time that 
it takes to negotiate such amounts, and I 
understand that it was one of the main issues that 
the committee looked at during stage 2. In my 
speech in the stage 1 debate, I said that I thought 
that the adoption of a fixed figure of 25 per cent for 
the proportion to be deducted from a victim‟s 
income for the lost period would be too simplistic 
and inflexible. The Liberal Democrats support the 
changes that have been made, which introduce 
some flexibility to depart from that figure when that 
is necessary to avoid 
“a manifestly and materially unfair result”. 

That will, of course, have to be decided by the 
courts. 

A number of other changes were made at stage 
2. Perhaps the main one, to which others have 
referred, relates to the relatives‟ claim for loss of 
support. The removal of the requirement in the bill 
to disregard the income of the person making the 
claim was a positive step forward. 

Once again I congratulate Bill Butler on 
introducing the bill and bringing it to what I know 
will be a successful conclusion at 5 o‟clock. We 
are likely today to have a unique event in the 
Scottish Parliament because, subsequent to this 
debate, we will debate a bill that Bill Butler‟s wife 
has introduced. Today the Parliament will consider 
on the same day bills introduced by a husband 
and wife; I do not think that that has happened 
before. I am sure that they will be extremely 
successful and that the bills will be passed at 5 
o‟clock. 

Few members‟ bills ever reach stage 3 and 
become law. Perhaps that is to be regretted. In 
future, the Parliament may look at encouraging 
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more members to introduce legislation and to 
reach the conclusion that Bill Butler has reached 
today. 

15:31 
John Lamont (Roxburgh and Berwickshire) 

(Con): Like other members, I begin by stating that 
we should congratulate Bill Butler on his hard work 
and commitment and on bringing the bill to its final 
stages today. I, too, am pleased that consideration 
of the bill has fostered a constructive approach at 
all stages from members from all parties. That has 
continued to be evident during stage 3 
proceedings this afternoon and in this final debate. 
There has been a strong consensus that the 
Damages (Scotland) Act 1976 should be 
reformed, but it has taken a great deal of work to 
arrive at where we are today. The bill was far from 
perfect at stage 1, but I am pleased that most of 
the issues have been addressed. 

The present system for damages has a number 
of flaws, perhaps most notably the delays that 
families can experience in receiving 
compensation. One of the bill‟s most important 
results is that, by and large, relatives who have 
recently been bereaved will not have to face 
lengthy court cases at a time when the last thing 
they need is further undue strain on their families. 
The bill, which I hope will be passed tonight, will 
help to speed up the process and allow individuals 
to rebuild their lives as quickly as possible. 

Mr Butler‟s bill largely implements the 
recommendations of the Scottish Law 
Commission‟s 2008 “Report on Damages for 
Wrongful Death”. However, we should not lose 
sight of the fact that a large number of 
organisations and individuals—not least the 
Justice Committee, the Scottish Law Commission 
and those who gave evidence to the committee at 
stage 2—have contributed to the progress of the 
bill. Although the bill predates my time on the 
Justice Committee, as the current convener of the 
committee, I thank my predecessor Bill Aitken, the 
other committee members and the clerking team 
for their hard work on it. 

The aim of the bill is to modernise and simplify 
the law in this area and to ensure that people are 
entitled to fair compensation. A number of 
changes were made at stage 2. Generally, those 
changes make the bill better. The first relates to 
the provision for calculating an award for damages 
in relation to non-patrimonial loss. At stage 1, the 
bill proposed a fixed 25 per cent deduction of the 
amount that the victim could have been expected 
to earn or to receive in benefits over the lost 
period, to represent their living expenses during 
that time. Concerns were raised that the arbitrary 
nature of the figure might not allow individual 
circumstances to be taken into account. I am 

therefore pleased that a degree of flexibility has 
been applied to the figure. 

In the stage 1 debate last year, a number of 
members expressed concerns about the definition 
of those entitled to a recovery. The bill as 
introduced would have removed the existing right 
of certain relatives, beyond those defined as 
“immediate family”, to claim for damages, if they 
could show that they had been supported by the 
victim. As was stated during the stage 1 debate, 
we recognise that a line needs to be drawn to 
ensure that compensation is directed towards 
family members, rather than family acquaintances. 
I am pleased that the definition has been widened 
to take into account the fact that the nuclear family 
is not necessarily the norm and that others, such 
as partners‟ children, are now included. 

This has been an informed and mature debate. 
Again I congratulate Bill Butler on his work and the 
progress that he has made on the bill. I am 
pleased that the Scottish Conservatives will 
support the Damages (Scotland) Bill tonight at 
decision time. 

15:34 
James Kelly (Glasgow Rutherglen) (Lab): 

Like others, I would like to congratulate Bill Butler 
on bringing this bill through to stage 3. I am sure 
that it will be passed at 5 o‟clock. Bill has shown 
himself to be a complete parliamentarian, and he 
has been dogged and determined in pursuing the 
issue. When it becomes statute, the bill will make 
a real difference. 

I compliment the minister on his constructive 
attitude in working with Bill Butler; I pay tribute to 
Thompsons Solicitors for the work that they have 
done and I pay tribute to the members of the 
Justice Committee, under the assured and 
competent stewardship of Bill Aitken, for the work 
that they did during the passage of the bill. 

Robert Brown said that the important thing 
about this bill is that it affects real people. When 
there are wrongful deaths—for example, in 
accidents at the workplace—it is very stressful for 
the families who are left behind. That stress is 
compounded if the legal process is lengthy, with 
contentious issues being fought out in the courts 
by both sides. As Bill Butler said, the purpose of 
the bill is to create a cohesive and modern 
approach to achieving settlements. I believe that 
the bill will substantially improve the current 
situation: it will give greater clarity; it will reduce 
the time required; and it will mean less stress for 
the relatives. People will receive compensation 
more quickly, which will allow them to move 
forward, regain an element of stability and try to 
rebuild their lives. 
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During this stage 3 debate, members have 
drawn to our attention two main issues that have 
changed since our stage 1 discussions. First, 
there is the 25 per cent deduction for living 
expenses—and the corollary of that, which is the 
75 per cent available for family support. At stage 
3, that has become the default position, which will 
change only if the settlement is “manifestly and 
materially unfair”. The Parliament must be clear 
that that will apply only in exceptional cases, and I 
am glad that so many speakers in the debate have 
pointed that out. 

A similar principle applies in relation to spousal 
disregard. The minister again made the position 
absolutely clear: he said specifically that it would 
be in only truly exceptional cases that the default 
of spousal disregard would not be followed—that 
is, only when something was “manifestly and 
materially unfair”. It is clear that the Parliament 
speaks with one voice on those issues, giving a 
clear signal to the courts. 

In politics, it is important to make a difference. In 
passing this bill, the Parliament will make a 
difference and we should congratulate Bill Butler 
on pushing the issue forward and on seeing the 
bill through to completion. It will make a difference 
to people who have to endure the processes 
involved in reaching settlements in court. 

15:38 
Fergus Ewing: I believe that in its approach to 

the bill this Parliament has done itself what Donald 
Dewar might have described as a modicum of 
credit. In a cross-party show of purpose, 
colleagues have been focused on doing what is 
right for the ultimate victims of wrongdoing—those 
who lose their lives, or who lose their loved ones. 

However, the Parliament has not done this in a 
starry-eyed way. There has been no writing of 
blank cheques, either on our own bank account or 
anyone else‟s. We have not simply rubber-
stamped the recommendations that came from the 
Scottish Law Commission; still less have we taken 
those recommendations and loosened them. 
Instead, we have remembered that there is a 
balance to be struck and, with input from 
stakeholders from all quarters, we have taken a 
compassionate, but also a hard-headed look at the 
commission‟s recommendations, and 
strengthened them where it appeared appropriate. 
We have sought to consider the interests of the 
taxpayer and the insurance policy holder, as well 
as the interests of the wrongfully killed and their 
relatives. 

Of course, the bill is about money. It is about 
using money, as far as is possible, to put someone 
back into the financial position that they would 
have been in had the fatal injury not occurred. The 

bill‟s financial implications were always going to be 
a source of contention. Some people might think 
that the bill gives them too little; others might think 
that the bill takes too much from them. 

On the latter category, I am disappointed by the 
tone of the representations from the Forum of 
Scottish Claims Managers during the past few 
weeks. I do not have time in the debate to respond 
to all the forum‟s complaints, but I have written to it 
in some detail. The forum‟s estimated price tag for 
the bill—at least £52 million a year—appears to 
lack a firm foundation and is wholly out of line with 
other predictions that I have seen. Also, unlike the 
estimates that Mr Butler provided to the Finance 
Committee, the forum‟s estimate seems not to be 
based on detailed assessment of real-world 
casework from any of its many member 
companies. 

I am sure that members are aware that nearly 
six months ago the Scottish Government 
responded to the Finance Committee‟s request for 
commentary on the financial data that Bill Butler 
had provided. The worked assessment, which has 
been in the public domain since then, suggested 
tentatively that the data indicated annual costs in 
the region of £4.7 million to £5.9 million. That is 
not an insubstantial amount, but it is hugely below 
the £52 million estimate of the Forum of Scottish 
Claims Managers. 

As members of all parties said, the bill‟s purpose 
is to provide fair compensation in an efficient 
manner, where death has been wrongfully caused. 
It is, in essence, about putting people back into the 
financial position that they would have been in if 
there had been no fatality. It is the cost of doing 
the right thing. 

I am not persuaded by suggestions that the cost 
of doing the right thing is too high and that people 
who have the misfortune to suffer the ultimate loss 
should not be properly supported. The 
Government‟s view is that even in these financially 
challenging times—perhaps especially in these 
financially challenging times—we should not be 
kicking people who are already down and 
desperate through no fault of their own. The bill 
will provide financial justice for the bereaved. 

I am pleased to have worked with Bill Butler 
throughout the passage of the bill and I echo all 
members‟ remarks about the hard work that he 
undertook, with his advisers, to help to pilot 
through a bill that was not exactly straightforward. 
We thank him for that effort. The Government has 
been pleased to play a part in helping to turn the 
bill into what I hope and expect will be a good 
piece of legislation. I thank all members of the 
Justice Committee, most particularly the former 
convener, Bill Aitken. 
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I support the bill. It is a good bill and this is a 
good day for the Scottish Parliament. 

15:43 
Bill Butler: This has been a good debate on an 

important area of the law of Scotland. The bill‟s 
objective, as Mr Ewing succinctly put it in the 
stage 1 debate, 
“is about trying to facilitate fair compensation”.—[Official 
Report, 15 December 2010; c 31545.] 

It is indeed about fair compensation, delivered as 
speedily as possible for victims and their loved 
ones in cases of wrongful death, without the need 
for unnecessarily long procedures and distressing 
court cases. 

I very much appreciated members‟ thoughtful 
speeches and the positive tone of all the 
speeches. On the two interconnected provisions of 
the bill, on which I asked the minister to comment, 
I greatly appreciate Mr Ewing‟s remarks with 
regard to fixed percentages and the precisely 
drawn rebuttable presumption, which was added 
to the bill at stage 2. Anyone who reads the 
minister‟s words in the Parliament today and who 
applies their critical faculties objectively can be left 
in little doubt as to the intent of the bill. The 
minister has made it crystal clear that the flexibility 
to depart from fixed percentages is a high test, 
precisely drawn, which does not invite a challenge 
except in very rare—some people might say 
hypothetical—circumstances in which it could be 
claimed that the result would be “manifestly and 
materially unfair”. 

I also thank the minister for his remarks on the 
requirement in the bill to disregard the income of 
the person who is making the claim for loss of 
support. It is clear to me and, I hope, any fair-
minded observer that deletion of section 7(1)(b) 
does not, in the Government‟s considered view, 
mean that the principle is undermined and that, in 
fact, it remains intact, other than in what I choose 
to call the hypothetical cases in which manifest 
and material unfairness can be claimed and 
substantiated. 

Lest it be thought that stage 2 consisted of 
matters on which agreement was always difficult 
to achieve, I state for the record that many of the 
matters that were highlighted at stage 1 were 
disposed of by consensus at stage 2. 

Instances of that include the reinstatement of 
the approach that is currently contained in the 
Damages (Scotland) Act 1976 in relation to the 
categories of relatives. They also include the 
deletion of the term “grief and companionship 
award”, which followed the correct conclusion of 
paragraph 123 of the Justice Committee‟s stage 1 
report, which favoured  

“retaining the established approach of not fixing a name in 
statute”. 

A final example is the removal of a statement in 
the bill on the issue of mental disorder, which is 
wholly correct. Colleagues were right to decide 
that such a complex, weighty matter should wait 
until separate legislation on damages for 
psychiatric injury could be considered in a more 
measured, prolonged way. 

Members have been kind in their remarks on the 
bill, for which I thank them. However, thanks 
should be extended to many other people: the 
Scottish Law Commission for its detailed work that 
formed the basis of the bill; those who made 
written submissions to the committee and those 
who gave oral evidence; the Scottish Parliament 
information centre for its sterling support; Dave 
Scott—the ubiquitous Mr Scott—in my 
constituency office; the Justice Committee clerking 
team for its usual high standard of work; my 
colleagues on the Justice Committee and its 
longstanding, inimitable convener, Bill Aitken; the 
non-Executive bills unit for its contribution; Tracey 
White and the Parliament‟s legislation team; my 
advisers at Thompsons—Laura Blane, Frank 
Maguire, Patrick McGuire and lain Jamieson—
without whose experience and expert advice I 
would have been left floundering, to tell the truth; 
and the minister, Fergus Ewing, and his officials. 
Mr Ewing‟s constructive approach at all stages has 
proved that, where the subject demands it—where 
it is serious—party political differences can and 
must be set aside. 

Above all, I record my appreciation and 
admiration for the members of groups that 
represent victims and their loved ones, including 
Clydeside Action on Asbestos and the Clydebank 
Asbestos Group, many of whom are in the public 
gallery. We would not be discussing the 
modernisation of damages legislation and justice 
for victims and their loved ones today if it were not 
for the commitment and dedication of those 
groups of devoted activists over many years. 

At 5 o‟clock, let us vote for a bill that will deliver 
fair and speedy compensation for victims of 
wrongful death and their loved ones. Let us 
change the law of Scotland and, in doing so, make 
our society a more just, more humane place in 
which to live and work. 
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I am grateful to colleagues who have spoken in 
an interesting, if short, debate. I agree with 
Malcolm Chisholm‟s intentions and comments 
around the use of the word “minimum”, but I very 
much hope that minimum does not mean weak. I, 
too, will want to ensure that that is not the case. 
Robert Brown‟s point about the amount of 
legislation that now exists in this area was entirely 
valid. I have said before in the chamber that the 
time has come to consider consolidating much of 
that legislation. Perhaps that work will be done in 
the new parliamentary session. 

I must thank a great many people for their input 
to the bill. I thank the clerks and members of the 
Local Government and Communities Committee 
for their careful consideration of the bill; the staff of 
the non-executive bills unit, particularly Frances 
Bell from the legislation team; and Consumer 
Focus Scotland for its advice. I also thank the 
Minister for Housing and Communities, Alex Neil, 
and his officials for their co-operation and 
assistance, and their invaluable help in framing the 
stage 3 amendments. I thank the staff in my 
constituency office, particularly Chris Kelly, and all 
my staff, who have become very knowledgeable 
about the factoring industry in the past few years; I 
think that they will breathe a huge sigh of relief this 
evening. 

I thank the Evening Times and the Glasgow 
Herald, whose first-class investigative journalism 
helped to demonstrate why the bill is needed. Last 
but certainly not least, I thank Mike Dailly, of 
Govan Law Centre, who not only supported me 
through discussions on the finer points of Scots 
law but supports in the courts, almost daily, the 
victims of some of the most unscrupulous people 
that I have ever come across. 

In previous debates I have given harrowing 
examples of situations in which my constituents 
have found themselves. I do not intend to do that 
now, other than to say that the bill will not come 
soon enough for a constituent of mine, who has 
had an inhibition notice attached to her property 
because of a relatively small debt. I hope that the 
bill ensures that in future there will be fewer 
people in her situation and that people will have 
somewhere to go to have their problem resolved. 
Those people will know that the Scottish 
Parliament made that possible. 

Decision Time 

The Presiding Officer: The next question is, 
that motion S3M-8028, in the name of Bill Butler, 
on the Damages (Scotland) Bill, be agreed to. 

Motion agreed to, 
That the Parliament agrees that the Damages (Scotland) 

Bill be passed. 
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Damages (Scotland) Bill 
[AS PASSED] 

 
 
 
 
An Act of the Scottish Parliament to make further provision as regards rights to damages in 
respect of personal injuries and death; and for connected purposes. 
 
 
1 Damages to injured person whose expectation of life is diminished 

(1) This section applies to an action for damages in respect of personal injuries suffered by 
a pursuer whose date of death is expected to be earlier than had the injuries not been 5 
suffered. 

(2) In assessing the amount of damages by way of solatium the court is, if the pursuer–– 

(a) was at any time, 

(b) is, or 

(c) is likely to become, 10 

aware of the reduced expectation of life, to have regard to the extent to which the 
pursuer, in consequence of that awareness, has suffered or is likely to suffer. 

(3) Subject to subsection (2), no damages by way of solatium are recoverable by the pursuer 
in respect of loss of expectation of life. 

(4) In making an award of damages by way of solatium, the court is not required to ascribe 15 
specifically any part of the award to loss of expectation of life. 

(5) In assessing the amount of any patrimonial loss in respect of the period after the date of 
decree the court is to assume that the pursuer will live until the date when death would 
have been expected had the injuries not been suffered (the “notional date of death”). 

(6) Such part of that amount as is attributable to the period between the expected date of 20 
death and the notional date of death (the “lost period”) is to be assessed as follows–– 

(a) the court is to estimate what (if anything) the pursuer would have earned during 
the lost period through the pursuer’s own labour or own gainful activity had the 
injuries not been suffered, 

(b) the court may, if it thinks fit, add to the amount so estimated (whether or not that 25 
amount is nil) an amount equivalent to all or part of what it estimates the pursuer 
would have received by way of relevant benefits during the lost period had the 
injuries not been suffered, and 
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(c) the court is then to deduct, from the total amount obtained by virtue of paragraphs 
(a) and (b), 25% of that amount (to represent what would have been the pursuer’s 
living expenses during the lost period had the injuries not been suffered). 

(6A) But, if satisfied that it is necessary to do so for the purpose of avoiding a manifestly and 
materially unfair result, the court may apply a different percentage to that specified in 5 
subsection (6)(c). 

(7) In paragraph (b) of subsection (6), “relevant benefits” means benefits in money or 
money’s worth other than benefits–– 

(a) derived from the pursuer’s own estate, or 

(b) consisting of such earnings as are mentioned in paragraph (a) of that subsection. 10 

 
2 Transmission of deceased’s rights to executor 

(1) There are transmissible to a deceased person’s executor (“E”) the like rights to damages, 
including a right to damages for non-patrimonial loss, in respect of injuries suffered by 
the deceased (“A”) and vested in A immediately before A’s death, being–– 

(a) personal injuries, or 15 

(b) injuries which, though not personal injuries, are–– 

(i) injuries to name or reputation, or 

(ii) injuries resulting from harassment actionable under section 8 of the 
Protection from Harassment Act 1997 (c.40). 

(2) The “like rights” mentioned in subsection (1) do not include any right to damages by 20 
way of compensation for patrimonial loss attributable to any period after the date of 
death; and in determining the amount of damages for non-patrimonial loss payable to E 
by virtue of this section, the only period to which the court is to have regard is that 
ending immediately before A’s death. 

(3) In so far as a right to damages vested in A comprises a right to damages for non-25 
patrimonial loss in respect of such injuries as are mentioned in sub-paragraph (i) of 
subsection (1)(b), that right is transmissible to E only if an action to enforce the right is 
brought by A and is not concluded before A’s death.  

(4) For the purposes of subsection (3) an action is not to be taken to be concluded–– 

(a) while an appeal is competent, or 30 

(b) before any appeal taken is disposed of. 

 
3 Application of sections 4 to 6 

Sections 4 to 6 apply where a person (“A”) dies in consequence of suffering personal 
injuries as the result of the act or omission of another person (“B”) and the act or 
omission–– 35 

(a) gives rise to liability to pay damages to A (or to A’s executor), or 

(b) would have given rise to such liability but for A’s death. 

 
4 Sums of damages payable to relatives 

(1) B is liable under this subsection to pay–– 
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(a) to any relative of A who is a member of A’s immediate family, such sums of 
damages as are mentioned in paragraphs (a) and (b) of subsection (2), 

(b) to any other relative of A, such sum of damages as is mentioned in paragraph (a) 
of that subsection. 

(1A) But, except as provided for in section 5, no such liability arises if the liability to pay 5 
damages to A (or to A’s executor) in respect of the act or omission–– 

(a) is excluded or discharged, whether by antecedent agreement or otherwise, by A 
before A’s death, or 

(b) is excluded by virtue of an enactment. 

(2) The sums of damages are–– 10 

(a) such sum as will compensate for any loss of support which as a result of the act or 
omission is sustained, or is likely to be sustained, by the relative after the date of 
A’s death together with any reasonable expenses incurred by the relative in 
connection with A’s funeral, and 

(b) such sum, if any, as the court thinks just by way of compensation for all or any of 15 
the following–– 

(i) distress and anxiety endured by the relative in contemplation of the 
suffering of A before A’s death, 

(ii) grief and sorrow of the relative caused by A’s death, 

(iii) the loss of such non-patrimonial benefit as the relative might have been 20 
expected to derive from A’s society and guidance if A had not died.  

(4) The court, in making an award under paragraph (b) of subsection (2) is not required to 
ascribe any part of the award specifically to any of the sub-paragraphs of that paragraph. 

(4A) For the purpose of subsection (1)(a)–– 

(a) a relative of A is a member of A’s immediate family if the relative falls within any 25 
of paragraphs (a) to (d) of the definition of “relative” in section 14(1),  

(b) paragraphs (a)(i) and (b) of section 14(2) are to be disregarded. 

 
5 Discharge of liability to pay damages: exception for mesothelioma  

(1) This section applies where–– 

(a) the liability to pay damages to A (or to A’s executor) is discharged, whether by 30 
antecedent agreement or otherwise, by A before A’s death, 

(b) the personal injury in consequence of which A died is mesothelioma, and  

(c) the discharge and the death each occurred on or after 20th December 2006.  

(2) Liability arises under section 4(1) but is limited to the payment of such sum of damages 
as is mentioned in paragraph (b) of section 4(2).  35 

 
6 Relative’s loss of personal services  

(1) A relative entitled to damages under paragraph (a) of section 4(2) is entitled to include, 
as a head of damages under that paragraph, a reasonable sum in respect of the loss to the 
relative of A’s personal services as a result of the act or omission.  

492



4 Damages (Scotland) Bill 
 

(2) In subsection (1), “personal services” has the same meaning as in section 9(1) of the 
Administration of Justice Act 1982 (c.53) (damages in respect of inability of injured 
person to render such services).  

 
7 Assessment of compensation for loss of support  

(1) Such part of an award under paragraph (a) of section 4(2) as consists of a sum in 5 
compensation for loss of support is to be assessed applying the following paragraphs–– 

(a) the total amount to be available to support A’s relatives is an amount equivalent to 
75% of A’s net income,  

(c) in the case of any other relative than–– 

(i) a person described in paragraph (a) of the definition of “relative” in section 10 
14(1), or  

(ii) a dependent child,  

the relative is not to be awarded more in compensation for loss of support than the 
actual amount of that loss,  

(d) if–– 15 

(i) no such other relative is awarded a sum in compensation for loss of 
support, the total amount mentioned in paragraph (a) is to be taken to be 
spent by A in supporting such of A’s relatives as are mentioned in sub-
paragraphs (i) and (ii) of paragraph (c),  

(ii) any such other relative is awarded a sum in compensation for loss of 20 
support, the total amount mentioned in paragraph (a) is, after deduction of 
the amount of the sum so awarded, to be taken to be spent by A in 
supporting such of A’s relatives as are mentioned in those sub-paragraphs, 
and  

(e) any multiplier applied by the court–– 25 

(i) is to run from the date of the interlocutor awarding damages, and  

(ii) is to apply only in respect of future loss of support. 

(1A) But, if satisfied that it is necessary to do so for the purpose of avoiding a manifestly and 
materially unfair result, the court may apply a different percentage to that specified in 
subsection (1)(a). 30 

(2) In subsection (1)(c)(ii), “dependent child” means a child who as at the date of A’s 
death–– 

(a) has not attained the age of 18 years, and  

(b) is owed an obligation of aliment by A.  

 
8 Further provision as regards relative’s entitlement to damages  35 

(1) Subject to subsection (3), in assessing for the purposes of section 4 or 6 the amount of 
any loss of support sustained by a relative of A no account is to be taken of–– 

(a) any patrimonial gain or advantage which has accrued or will or may accrue to the 
relative, by way of succession or settlement, from A or from any other person, or  

(b) any insurance money, benefit, pension or gratuity which has been, or will or may 40 
be, paid as a result of A’s death.  
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(2) In subsection (1)–– 

“benefit” means benefit under the Social Security Contributions and Benefits Act 
1992 (c.4) or the Social Security Contributions and Benefits (Northern Ireland) 
Act 1992 (c.7) and any payment by a friendly society or trade union for the relief 
or maintenance of a member’s dependants,  5 

“insurance money” includes a return of premiums, and  

“pension” includes a return of contributions and any payment of a lump sum in 
respect of a person’s employment.  

(3) Where A has been awarded a provisional award of damages under section 12(2) of the 
Administration of Justice Act 1982 (c.53), the making of that award does not prevent 10 
liability from arising under section 4(1); but in assessing for the purposes of section 4 or 
6 the amount of any loss of support sustained by a relative the court is to take into 
account such part of the provisional award relating to future patrimonial loss as was 
intended to compensate A for a period beyond the date on which A died.  

(4) In order to establish loss of support for the purposes of section 4 or 6, it is not essential 15 
for a relative to show that A was, or might have become, subject to a duty in law to 
provide support for, or contribute to the support of, the relative; but if any such fact is 
established it may be taken into account in determining whether, and if so to what 
extent, A would (had A not died) have been likely to provide, or contribute to, such 
support.  20 

(5) Except as provided for in this Act or in any other enactment, no person is entitled by 
reason of relationship to damages in respect of the death of another person.  

(6) In subsection (5), “damages” includes damages by way of solatium.  

 
9 Transmission of relative’s rights to executor  

(1) This section applies where liability to pay damages to a relative (“R”) has arisen under 25 
section 4 or 6 but R dies. 

(2) If the right to damages is vested in R immediately before R’s death that right is 
transmissible to R’s executor (“E”); but in determining the amount of damages payable 
to E by virtue of this section, the only period to which the court is to have regard is the 
period ending immediately before R’s death.  30 

(3) In a case where–– 

(a) section 5 applies, and  

(b) R died before 27th April 2007,  

any right of R to damages under that section is to be taken, for the purposes of 
subsection (2), to have vested in R on A’s death.  35 

 
10 Enforcement by executor of rights transmitted under section 2 or 9  

(1) Where a right is transmitted by virtue of section 2 or 9, the executor in question is 
entitled–– 

(a) to bring an action to enforce it, or  

(b) if an action to enforce it was brought by the deceased but not concluded before the 40 
date of death, to be sisted as pursuer in that action.  

(2) For the purposes of subsection (1)(b) an action is not to be taken to be concluded—  
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(a) while an appeal is competent, or  

(b) before any appeal taken is disposed of.  

 
11 Executor’s claim not excluded by relative’s claim etc.  

(1) A claim made by virtue of this Act by a deceased’s executor is not excluded by a claim 
so made by a relative of the deceased (or by such a relative’s executor).  5 

(2) Nor is a claim so made by a such a relative (or by such a relative’s executor) excluded 
by a claim so made by the deceased’s executor.  

 
12 Limitation of total amount of liability  

(1) This section applies to an action directed against a defender (“B”) in which, following 
the death of a person (“A”) from personal injuries, damages are claimed–– 10 

(a) in respect of those injuries, by A’s executor, or  

(b) in respect of A’s death, by any relative of A or by the executor of any relative of 
A.  

(2) If it is shown that the liability arising in relation to B from the personal injuries in 
question–– 15 

(a) had before A’s death, by antecedent agreement or otherwise, been limited to 
damages of a specified or ascertainable amount, or  

(b) is so limited by virtue of an enactment,  

nothing in this Act makes B liable to pay damages exceeding that amount.  

(3) Accordingly, where there are two or more pursuers, any damages to which they would 20 
(but for this section) respectively be entitled under this Act are, if necessary, to be 
reduced pro rata.  

(4) And where two or more actions are conjoined the conjoined actions are to be treated, for 
the purposes of this section, as if they were a single action.  

 
13 Amendment of section 9 of Administration of Justice Act 1982  25 

In section 9 of the Administration of Justice Act 1982 (c.53) (services to injured 
person’s relative)–– 

(a) after subsection (1) there is inserted–– 

“(1A) In assessing the amount of damages payable by virtue of subsection (1) above 
to an injured person whose date of death is expected to be earlier than had the 30 
injuries not been sustained, the court is to assume that the person will live until 
the date when death would have been expected had the injuries not been 
sustained.”,  

(b) subsection (2) is repealed,  

(c) in subsection (3), for the words “subsections (1) and (2)” there is substituted 35 
“subsection (1)”, and  

(d) in subsection (4), for the words “subsection (2) above” there is substituted 
“section 6(1) of the Damages (Scotland) Act 2010 (asp 00) (relative’s loss of 
personal services)”.  
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14 Interpretation  
(1) In this Act, unless the context otherwise requires–– 

“personal injuries” means–– 

(a) any disease, and  

(b) any impairment of a person’s physical or mental condition, and  5 

“relative”, in relation to a person who has died, means a person who–– 

(a) immediately before the death is the deceased’s spouse or civil partner or is 
living with the deceased as if married to, or in civil partnership with, the 
deceased,  

(b) is a parent or child of the deceased, accepted the deceased as a child of the 10 
person’s family or was accepted by the deceased as a child of the 
deceased’s family,  

(c) is the brother or sister of the deceased or was brought up in the same 
household as the deceased and accepted as a child of the family in which 
the deceased was a child, 15 

(d) is a grandparent or grandchild of the deceased, accepted the deceased as a 
grandchild of the person or was accepted by the deceased as a grandchild of 
the deceased, 

(e) is an ascendant or descendant of the deceased (other than a parent or 
grandparent or a child or grandchild of the deceased), 20 

(f) is an uncle or aunt of the deceased, 

(g) is a child or other issue of— 

(i) a brother or sister of the deceased, or 

(ii) an uncle or aunt of the deceased, or 

(h) is a former spouse or civil partner of the deceased having become so by 25 
virtue of divorce or (as the case may be) dissolution of the partnership. 

(2) In deducing a relationship for the purposes of the definition of “relative” in subsection 
(1)–– 

(a) any relationship–– 

(i) by affinity is to be treated as a relationship by consanguinity, 30 

(ii) of the half blood is to be treated as a relationship of the whole blood, 

(b) a stepchild of a person is to be treated as the person’s child. 

(3) In any enactment passed or made before this Act, unless the context otherwise requires, 
any reference to––  

(a) solatium in respect of the death of any person (however expressed), or 35 

(b)  a loss of society award,  

is to be construed as a reference to an award under paragraph (b) of section 4(2). 
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15 Minor and consequential amendments  
Schedule 1 to this Act, which contains minor amendments and amendments 
consequential on the provisions of this Act, has effect.  

 
16 Repeals  

The enactments mentioned in schedule 2 to this Act are repealed to the extent mentioned 5 
in the second column of that schedule.  

 
17 Saving  

Nothing in this Act affects proceedings commenced before section 16 comes into force.  

 
18 Transitional provision etc.  

(1) The Scottish Ministers may, by order made by statutory instrument, make such 10 
incidental, supplemental, consequential, transitional, transitory or saving provision as 
they consider necessary or expedient for the purposes of, or in consequence of, this Act.  

(2) Subject to subsection (4), a statutory instrument containing an order under subsection 
(1) is subject to annulment in pursuance of a resolution of the Parliament.  

(3) An order under subsection (1) may make different provision for different cases or for 15 
different classes of case.  

(4) A statutory instrument containing an order under subsection (1) which adds to, replaces 
or omits any part of the text of an Act (including this Act) is not to be made unless a 
draft of the instrument has been–– 

(a) laid before, and  20 

(b) approved by resolution of,  

the Parliament.  

 
19 Short title, Crown application and commencement  

(1) This Act may be cited as the Damages (Scotland) Act 2010.  

(2) This Act binds the Crown.  25 

(3) The provisions of this Act, except section 18 and this section, come into force on such 
day as the Scottish Ministers may by order made by statutory instrument appoint.  

(5) An order under subsection (3) may include such transitional, transitory or saving 
provision as the Scottish Ministers consider necessary or expedient in connection with 
the commencement of this Act. 30 
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SCHEDULE 1 
(introduced by section 15) 

 
MINOR AND CONSEQUENTIAL AMENDMENTS 

Sheriff Courts (Scotland) Act 1907 (c.51)  

1 In Schedule 1 to the Sheriff Courts (Scotland) Act 1907 (ordinary court rules), in the 5 
definition of “relative” in rule 36.1(2), for the words “meaning assigned to it in Schedule 
1 to the Damages (Scotland) Act 1976” there is substituted “same meaning as in the 
Damages (Scotland) Act 2010”.  

 
Prescription and Limitation (Scotland) Act 1973 (c.52)  

2 (1) In section 18 of the Prescription and Limitation (Scotland) Act 1973 (actions where 10 
death has resulted from personal injuries), in subsection (5), for the words “Schedule 1 
to the Damages (Scotland) Act 1976” there is substituted “the Damages (Scotland) Act 
2010”.  

(2) In section 22C of that Act (actions under the Consumer Protection Act 1987 where death 
has resulted from personal injuries), in subsection (6), for the words “Damages 15 
(Scotland) Act 1976” there is substituted “Damages (Scotland) Act 2010”.  

 
Administration of Justice Act 1982 (c.53)  

3 (2) In section 13(1) of the Administration of Justice Act 1982 (supplementary), for the 
definition of “personal injuries” there is substituted–– 

““personal injuries” means–– 20 

(a) any disease, and  

(b) any impairment of a person’s physical or mental condition;”.  

 
Consumer Protection Act 1987 (c.43)  

4 (1) In section 1 of the Consumer Protection Act 1987 (purpose and construction of Part 1), 
in subsection (2), for the words “Damages (Scotland) Act 1976” there is substituted 25 
“Damages (Scotland) Act 2010”.  

(2) In section 6 of that Act (application of certain enactments etc.)–– 

(a) in subsection (1)(c), for the words “section 1 of the Damages (Scotland) Act 
1976” there is substituted “sections 3 to 6 of the Damages (Scotland) Act 2010”, 
and  30 

(b) in subsection (2), for the words “Damages (Scotland) Act 1976” there is 
substituted “Damages (Scotland) Act 2010”.  

 
Coal Mining Subsidence Act 1991 (c.45)  

5 In section 32 of the Coal Mining Subsidence Act 1991 (compensation for death or 
disablement), in subsection (2)(c), for the words “Damages (Scotland) Act 1976” there 35 
is substituted “Damages (Scotland) Act 2010”.  
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Merchant Shipping Act 1995 (c.21)  

6 In Part 2 of Schedule 7 to the Merchant Shipping Act 1995 (Convention on Limitation 
of Liability for Maritime Claims 1976), in paragraph 6, for the words “Damages 
(Scotland) Act 1976” there is substituted “Damages (Scotland) Act 2010”.  

 
Damages Act 1996 (c.48)  5 

7 In section 7 of the Damages Act 1996 (interpretation), in subsection (2), for the words 
“meaning given by section 10(1) of the Damages (Scotland) Act 1976” there is 
substituted “same meaning as in the Damages (Scotland) Act 2010”.  

 
Health and Social Care (Community Health and Standards) Act 2003 (c.43)  

8 In Schedule 10 to the Health and Social Care (Community Health and Standards) Act 10 
2003 (recovery of NHS charges: exempted payments), in paragraph 7, for the words 
“section 1 of the Damages (Scotland) Act 1976 (c.13)” there is substituted “any of 
sections 4 to 6 of the Damages (Scotland) Act 2010 (asp 00)”.  

 
Companies Act 2006 (c.46)  

9 In section 1030 of the Companies Act 2006 (when application to the court may be 15 
made), in subsection (6)(b)(ii), for the words “Damages (Scotland) Act 1976 (c.13)” 
there is substituted “Damages (Scotland) Act 2010 (asp 00)”.  

 

SCHEDULE 2 
(introduced by section 16) 

 
REPEALS 20 

 Enactment Extent of repeal 
 
 

 
Damages (Scotland) Act 1976 (c.13) 
 

 
The whole Act.  

 
 

Administration of Justice Act 1982  
(c.53) 
 

Section 14.  

25 
 

Law Reform (Parent and Child)  
(Scotland) Act 1986 (c.9) 
 

In Schedule 1, paragraph 15.  

 Damages (Scotland) Act 1993 (c.5) 
 

The whole Act.  

 
 
 
30 

Protection from Harassment Act  
1997 (c.40) 
 
Civil Partnership Act 2004 (c.33) 
 

Section 8(8). 
 
 
In Schedule 30, in the consequential amendments 
for Scotland, the entry relating to the Damages 
(Scotland) Act 1976. 
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Schedule 2—Repeals 
 

 Enactment Extent of repeal 
  

Family Law (Scotland) Act 2006 (asp 2) 
 
Section 35.  
 
In schedule 2, paragraph 2.  
 

 
5 

 
 

Rights of Relatives to Damages 
(Mesothelioma) (Scotland) Act 2007 
(asp 18)  
 
 

The whole Act.  
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15 February 2011 
 
 
 
 
Dear Ms Fleming 
 
DAMAGES (SCOTLAND) BILL: SECTION 18 
 
As you know, section 18 of this Member’s Bill provides a power which would allow the 
Scottish Ministers to make various types of ancillary provision.  In its 57th Report, 2010 
(Session 3), the Subordinate Legislation Committee noted that the drafting intention and 
effect required clarification and suggested that the Justice Committee may wish to explore 
these matters further. 
 
I write now to confirm that, in light of that report and the subsequent report from the Justice 
Committee, the Scottish Government has given consideration to the purpose and effect of 
the power, which was originally recommended by the Scottish Law Commission.  Ministers 
have concluded, on balance, that there is a sound case for providing such a power in this 
instance.  The reasons for that conclusion were set out by the Minister for Community Safety 
both in the formal response to the Justice Committee’s report and in the context of the 
Justice Committee’s consideration of amendments at Stage 2, which are available 
respectively at: 


 www.scottish.parliament.uk/s3/committees/justice/inquiries/Mdamages/20110118
ScottishGovernmentresponsetoStage1Report.pdf and 


 www.scottish.parliament.uk/s3/committees/justice/or-11/ju11-0401.htm 
 
The Scottish Government has accepted the Subordinate Legislation Committee’s concern 
that the power in section 18(4) to modify primary legislation through an ancillary order should 
be stated expressly rather than indirectly.  This was addressed at Stage 2 when the Minister 
moved and the Justice Committee supported an appropriate amendment (amendment 13). 
 



http://www.scottish.parliament.uk/s3/committees/justice/inquiries/Mdamages/20110118ScottishGovernmentresponsetoStage1Report.pdf

http://www.scottish.parliament.uk/s3/committees/justice/inquiries/Mdamages/20110118ScottishGovernmentresponsetoStage1Report.pdf

http://www.scottish.parliament.uk/s3/committees/justice/or-11/ju11-0401.htm
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I hope this information is helpful.  A copy of this letter goes to Andrew Mylne at the Justice 
Committee. 
 
Yours sincerely 
 
 
 
Paul Allen 







